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Fea Qudies ſeems to be an inquiry i 
the pringiples of moral | 


nity. It appears 
Treatiſe of the 


or THE LAWS or Lecr. I. 


Ty, 


1 | FIRE few philoſ phers, the founders of cer- 
I tain ſects, their followers at leaſt, even down 
L to the ſcholaſtic commentators on Ariſtotle, 
for the moſt part degenerated into intricate 
and unprofitable refinements, or maintained 
errors permcious to locke 8 and ee of _ 
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pe to Mr. Wt 8 attempt "of derlving 5 
the law of nature and nations, from the pre- 
 cepts which, according to ancient tradition, 
Y were Skivered to Noah, have been ex- 


3 pounded by the Jewiſh Rabbins, the very 


N learned work is not in equal eſtimation with 
= - wc writings of thaſe who have paid more 
; attention in their reſearches | to * Pe 3 


er of reaſon.” : 

8s But though ene weaſoiy might ! have 
accompliſhed the undertaking, yet it was 
nauot till within the two laſt centuries, that 
the fundamental principles of moral juriſ 
od prudence were duly inveſtigated and em- 
| © braced. Within that period the vrritings o of 
Hooker, Cumberland, and. Butler among our 

- own "countrymen, and among foreigners ' 

thoſe" of Grotius, Winkler, Puffendorf, Bur- 
lamaqui, Bynkerſhock, B- beyrac, and Vattel ' 


have been received with very n and 


ws 


verſant with the writings on this ſubject, 


: reſpectively conducting them to the ende 


ceding in time all the other publications 


compendious diſplay of the elementary doc- 


palit | 
"oo F $ OD 4 # Cs * % r 2 1 
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; every. country, and prevail alike. in, every 
age. The intrinſic force or moral eſſence of 
law, according to Cicero“, non mode ſenior oft, 


thus calum argue terrat 


ral law, refer it to the Supreme Being, and his 8 ii 
; whole creation. 25 
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rer. | MAN'S NATURE. * = 
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marited ITE Thc firſt book of Hooker's =} 
Eccleſiaſtical Polity, You the credit of pre- 1 


: ; 
6.6 G 
1 1 


alluded to, and is much relied on in the * 
lowing, diſcourſe ; ; in Which, though Ta may 
reaſonably ſuppoſe my audience not uncon- 


I hive Jv. deed it expedient to frame a 


trines, N to the natural 9 of _— 4 


s SY theſs' RL Bi is. ron 
inftiturions' depend as their ultimate ſup - 
port; theſe, ,animate . the poſitive, ſyſtems of 


Sat Populorum et civitarum, ied. 


More recent, authors, alfa, treating of gene- «+ 1 


is a la unto himſelf, and all "þis. works E 


rational, ſenſible, and animated, have 


their exiſtence. Hut OI ape. with? 
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2 barely mentioning theſe brief ill ſtrations of 
what is underſtood by the univerſality of law, 
I proceed to confider it as it affects the morab 


cy of RENE: 


= of : 
** 2 1 3 * . 
3 * — N Þ A FN * Bs 


lt nay — firſt obſerved, that it is not 


agrecable to the nature of man to live with- 


out law i. This is eaſily diſcovered * and 
evinced. The freedom of man's will is na- 
turally eonſtituted to be in fubjeQtion to his 
| underſtanding. This faculty. reaches 


hi * than a knowledge of the ſenſible ob- 


apprehends 4 


jects which furround us: It a 


_- juſtneſs, beauty, and proportion in human 


* 


actions, which pre ſuppoſes their conforinity | 


to ſome rule. Farther, we may perceive that 


g the deſire of happineſs is inſeparable from 


reaſon. | Man propoſes to himſelf his own - 


good, his preſervation, and the perfection or 


ovement of nature. Now. every 


aum or deſtination implies the expedieney at 
n fans: means of attaining ſuch end. 


nts. drawn from the Faculties 
y conſidered, infer 


— I rule or I N 


(GP: * * „ | 8 ** ; 
3p 1 


* r Pol. b. i TY % F COL 1 
_ "and nations, b. ii. c. 1. Burlam. W cus: | 


e roles 4 5 6. . "Bu , 
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Tier. I. 


0 But 2 mor- attentive} conſt ; 
man's nature, viewing. Him in his depen- | 
dencies and relations, as a created and ſocial © 
being, will fully evinoe the truth of this a. 
ſertjon; chat arbitrary licenbe is foreign from 4 
the ſeope of his exiſtence; and will ld 2 
teach us hat thoſe rules aré, which confti- 
tute what is called the layr of ee 
Natura juris (fays Cicero 8) 5 
n * N . 
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a rational agent by the bare diſcourſe of his 

Slang and dictating to Him. that he ought 

to act ſuitably. to the principles of his na. 

ture, and to-thoſe relations that he'fands 
under. Cumberland's definition tion apphes not 
do the law of nature in the/ aggregate but i 
to each of the tules or 'oations ſeparately,"of | 

which it cotifiſts, for le calls the "whole — 

ſyſtem the laws of. „ Le natilf& = 
_ (ſays he) e propofitto a natirl'Ferum' xiv. © 
' _— ate prime cauſe ment 5 N - A 

vel impreſa, acrionem hd . 7 nn 
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fræmia, fin. negligatur, pane. fuſiemer, « ex 
. carina nam. . 880 
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3 Sk the law: of ee is to * * 5 
3 the faculty of the will in the choice of god 

1 evil, we muſt obſerve, that thoſe acti- 
BM ons, in reſpect to man, are defined: to be 

5 good, which are available to his preſerva- 
tion and perfection, and thofe. centrari- 
wiſe evil, which debaſe and deſtroy. him“. 
This remark, at firſt ſight, may appear 
trite and obvious; but it may be made the 
foundation of uſeful e in ethic Sie 


A bar. ng F 


= - 92 ER eg the relations: of, man, 
we find the principal: and [moſt important 
| to de that ſtate of dependence in which he 
| ſtands to his. Creator. The exiſtence of a 
_ * - firſt cauſe is aſcertained not by argumenta- 
. tive. deductions only, but by impreſſions 
prevalent in all ages, as well as congruous 
to reaſon, and which we are equally. unable 
and unwilling to forego. Theſe conceptions 
are inſtantaneouſly followed, or rather ac- 
— by the belief of infinite power, 
2 and goodneſs in the W 80 We | 


5 1 a Flu. N. S. g. U. i 1. C. 1.6 1. 8 bh | 
bes Tay x WE. manifeſtly 


Laer,. MAN'S NATURE. l bes, 


manifeſtly ſo his unlimited ſn er 


pre-eminence in creating, and his ome Fm in 


dictating to his creatures theſe laws of na- 
ture, as the means of their welfare and 
happineſs. Here then we perceive in the 
Author o 


giſlator; and in man we diſcern the abſolute 


duty of ſubmiſſion, as well as his intereſt 


in paying fuch obedience. Theſe are the 


genuine ſources of moral obligation. On 
this . ed foundation the Lane ohe is 


Þs 0 * a * 
* 1 5 ” . 2 
— 4 4 
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Thoſe, who think man's s bedabit | called 


by the Stoics o«wrr;) might ſuffice® to pre- 


ſerve ſome order and juſtice in the world f. 
and thoſe, who ſpeak? of obligation ariſing 
from the mere approval of reaſbm $; both” 
ſor 


profitable refinements, not conſidering thin 
as they are, but upon a ſubject ſo"! erious 


2 | os. ws corn, on ern are, . 
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* the laws of nature, the perfectly 
juſt and full right of impoſing them as a le- 


of ſpeculatiſts, excluding natural theo- 
logy from the argument, ſebm to deal in un- - 
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ftions . Beſides, if rules ſo founded could 
obtain, they could not properly be termed 
laws, which cannot be abſtracted from the 
authority of a lawgiver. It may be added, 
that in unlettered minds the conceptions of 
moral right and wrong immediately raiſe 
impreſſions of the pleaſure or diſpleaſure of 
the Deity ; which cannot be wholly aſcribed 

to babitual aſſociation; for it does not reſt 
here; the obvious and evident connexion 
H | between the correſponding ideas is after- 
wards confirmed by inen reaſon and od 
| ” | | e a | 4 Bs i 


gf? 


We Ga e that the will of the 
| Citlator® or what he hath ordained in reſpec 
to the free- agency of man, is, in the moſt 
abſolute and proper ſenſe, the law of man's 
nature. The neceſſiiy of exiſting rules, di- 
rectory of human actions, hath been before 
maintained. The ſovereign legiflator hath 
therefore in fact exerciſed his conſummate 
authority. He hath ordained certain mea - 
fures of human condug. The ſupreme 
wiſdom, which eſtabliſned ſuch harmonious 
tegularity in the planetary ſyſtem, hath not 
abandoned the! moral world to chance and 


I V-Barrow's works, vel. il p. 445. (ed. 1663.) 
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wild dif rder. It remains to be bens 
how man Ae to a en thy . the law | 
thus ordained 1850 8 ee > 1 


Verteid cheat writers Ad two o dif. | 
tin inlets ,of this neceſſary ſcience; | the | 

norallifenſe or inſtinct, the other, 19445 
Theſe facultics are ſaid to combine 
their operations in pointing out and en 2 
l — 8 oo EE r tank 


"a reſp6& to the Sens 60 theſs abies 
who. good and evil are obſerved tu affect 
the mind with an impreſſion, and as it were 4 
a ſort” of taſte, inſtantly diſcerned and inde- 1 
pendent of reflexion. Illuſtrious examples 3 
of fortitude or benevolence excite admira- 
tion as readily and irreſiſtibly as our out- 
ward organs are touched by the properties of”. 
material objects. Thus alſo compaſſion and 
other emotions ſpring with the ſame alert- 
_ neſs from the occaſions to which they ars' 
adapted. The hypotheſis' does not infer. 
"that any moral ideas, as the amiableneſs of 5 | 
"_ or n hidevulneſs of ruckt, are | 
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innate. I is ſufficient for the purpoſe in- 
ſiſted upon, that the minds of all men, as 
well as their outward frames, are naturally 
ſuſceptible of the like feelings from ſuitable 
objects, and that too by a ſudden energy diſ- 
tina rom reaſon and Feriexion. 8 


4 La 8 et SL I 
\ 1 2 


FE: a "Wa kieatilt (intitled A Di Nation 
on Obligation, and prefixed to a Summary of 
the Roman Law) the preceding theory has 
been” thus illuſtrated: © All ſimple impreſ- 
. « fions are thought incapable of definition: 
colours muſt be preſented to the ſight, and 
«. ſounds: to the ear; no deſcription. will 
„ avail: in like manner the only poſſibility 
* of raiſing the affections of fear, joy, or 
„the like, is by reminding men, of what 
they felt on ſome antecedent occaſion, or 
« by placing them again in a ſimilar ſitua- 
« tion.” Such is the idea intended to be 
- conveyed by thoſe who ſpeak | of this N | 
er 1 ſenſe or One.” es : 


$4 a x 


% 


Theſe art Apen ua ſometimes 1985 | 
to anticipate the neceſſity - of deliberation; 
_ "eſpecially in uncultivated "minds, or where 
diſpatch is requiſite.” Whether in ſuch caſes 

reaſon exerts itſelf at all, or its, excrtions 
become by habit unattended to and unper- 

| * ceived, 
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cei ived, may be difficult * FI IO How y © 
ever, the more genuine | uſe of moral ſenſe. 
ſeems to be to inſtigate the ſupineneſs of 
| reaſon, and to impel obedience to your thak 

5 ſhall dictate. N 


For abut.” or- gh faculty of perceiving „ 

| the relation. between ideas, and of inferring = 
juſt conſequences, hath, in regard to ous + + | 
preſent ſubjeQ, the prerogative of aſcertain- * 

ing, regulating ald inforcing the operations 

of that inſtinct, by which its powers are, as 

it were, awakened and put in action. Moral 

truth is indeed capable of ſatisfactory de- 

monſtration: But who would exert his rea: 

ſon on the fitneſs of actions, or aſter fuck 

exertion would not want a ſufficient propen 8 

ſity to practical obſervances, if deſtitute of 

this animating principle called moral ſenſe? 7 

This may be illuſtrated by vefy briefly con- 

dering the law of nãture, as divided into du 

ties of religion.; ſecondly, thoſe which a man, 
is ſaid to owe to himſelf; and thirdly, ak 

which e 3325 1 


15 


at 
. 


C . 


Fit, That God i is to be . and 
Fi obbyet is a truth to Which reaſon mult aſ- 
ſent. But a ſincere zeal, the moral ſenſations 


of duty and e . to * the effect : 


* 
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of a diſtinct faculty of the mind, from that 

which - argumentatively traces the adorable 
nature and attributes of the Deity. and the 
dependence o of his creatures. | 


1 [= of ; Secondly, As to the * pa” re a man is 
3 4 fad to owe to himſelf, that the greater good 
| is to be choſen before the leſs, is a maxim 
44 approved by reaſon. Reaſon alſo inſtructs 
us in the means of attaining good, teaching, 
g for inſtance, that the beſt things, where they 
are not hindered, do ſtill produce the beſt 
Spporations and purſuing that courſe of 
4 ment * * But the yery appetite itſelf of good 85 
* is a primitiye and active principle, indepen- 
Aaleent of teflection; and che proſpect of hap- 
pineſs inſtantly affedts the faculty called mo- 
8 ſands; with e 1 e 


1 
Tre 
, 
4 


Lali, peaſon viewing. men as 1 a! 

io relation to each other, aſſents to that di- 
rectory precept af ſocial duty, « Quod tibi 
Feri non vis, alii ne Feeerig a ſentiment 
agreed upon by all nations, as St. Auguſtine f 

N remarks, in oppoſing the error of thoſe who 
deny that there is any ſuch-thing as eſſential 
Juſtice, independent of the loves, uſages ns 


Hook. Eccl. Pol. b. i 6: 8. 
+ De. Dott . 


eee 
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received opinions f . particular coun- 


try. The expectant deſire of receiving good 
from our equals in nature, implies. a reci- 
procal e of benefiting them . It 


is reaſon alſo which muſt inveſtigate and de- 


termine the apt means of promoting the 


| happineſs of mankind, to which 
general rules are eaſily diſcoverable |, But 


end certain 


ſtill all theſe reaſonings es reſt in fruitleſs | 
ſpeculation, inſtead of leading to a practi. 


cally moral effect, qnleſs the other. faculty 


before ſpoken of ſhould exert itſelf, and the 
mind (as it were) aſſume a different 
racter. It conceives, as we haye — 54 


ſeen, an inſtantaneous admiration” ar diſguſt 


at moral beauty or deformity. © What we io 
readily approve or condemn. in others, can 


never be indifferent to us in ourſelves; but 


we muſt be conſcious of a duty to purſue 
the one, and avoid the othet. This is called 


by the Author © before alluded/to'* Senſa⸗ 


tion of Obligation,” and treated of by him 


"Mo 
R e 
K. Fa, 


as a neceſſary ſpring- to virtue, (in further- 


ance of the dictates of reaſon, ) without 
which we ſhould as calwly and inatively | 


acquietco: in the Lens Wren of moral truth, 


+ Hook. Eccl. Pol. b. i. 9. 8. ; 
Il. Dif. on Obl. p. 52. e 
| 1 e ee Vud.b. ii. o. 21. 5 35. 
55 n ; in 
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in regard to practical duties, as if we had 
been engaged in mathematical demonſtra- 
tions. Certain however it is, that theſe im- 
preſſions being alike in all men, and the im- 
mediate gift of the Creator, ſtrengthen the 
concluſions of reaſon, and inſtigate our obe- 
dience to them. That which we feel an 
obligation to perform, others, paſſioned . as 
ourſelves, are ſenſible of a right to expect. 
Upon the whole, to at in conformity to 
theſe impulſes, when approved and regulated 
5 by reaſon, ſeems not a very en va 
=. bo nk To _ roQitude, ' r 


ee een a er ee OE, OOO OOPS 
PR; 253 4 N 7 6 R Fr 
tis Fs” mn RIP I OITY 
» * 3 * 
7 * 4 n ; 


But 1 8 4 not * 1 ta a. 
| mate, that any man, much leſs the inſtruc- 
tors of qthers, ſhould ſuffer their minds 

to reſt in A Rate of uncultivated inactivity, 
as to improvement in moral ſcience, till ac- 
cidental ' oceaſipns from time to time affect 
that inſtinct, which 1 have been deſeribing. 
Diligent reflection ſhould clear our diſcern- 
ment, and habit confirm our diſpoſitions 
towards good, leſt our judgment ſhould. be 
= - miſled by ſudden impulſe: We' ſhould ex- 
= | erciſe the talents allotted to . both in 


* 


„ 


W Dif, on Obl. r. 45; 
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ee . of 9 0 means If: ach 
to a knowledge of the laws of nature, or 
will of God preſcribed to us, as we are 721 
creatures; rational agents, and bearing va- 


rious relations to the reſt of mankind, 1 


proceed to conſider a common objection, 
before alluded to, and aimed at the general 
fyſtem of morality. If the laws of nature 


are inveſtigable by reaſon, that being univer- 


fally the ſame, it is aſked, why groſs inſtan 
ces of depravity have prevailed in ſome coun- 


tries, and been avowed by a ſort of national | 
concutrence? The common ſource of ſuch 


| prevailing abominations ſeems'to have been 
men's inattention or neglect in attempting to 
E different rules of duty. To a dili- 
mt inquirer ſome” of theſe popular and 


avowed tranſgreſſions will be found to be 


blended or tinctured with ſentiments more 


laudable, and to contain a tackt confeſſion 8 
ION virtue. e 2 2 


. , n 
1 7 5 * 


Fi ; 
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Let us eye with a tou ittions* + wo of | 


the moſt ſtriking inſtances alleged by objec- 
tors againſt natural morality. They who of- 
ON? 28 ſons and their daughters unto 

| E 


17 
— and prating the roles of natural | 


ee s 
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idols; may be deemed to have diſplayed im 
the ſacrifice of intereſts ſo dear, a zealous, 
though frantic, devotion. Beſides which in- 
deed their * underſtandings, as tò one oon. 
try at leaſt, are ſaid to have been darkened 
by the immediate exertion of divine venge- 
ance, as a W the! na: of n 


1 I St F e er 


ren de 
e iche eg of Eh rn i 

was not, it is true, - confined to barbarous 
times or nations. This hideous euſtom 
3 partly aroſe from carrying parental authority 
to exceſs/ and partly from a ſuppofed inabi- 


Bty, through indigence, of maintaining the 
abandoned offspring. It 2 . a "belief of 


_ W cet RO rt orga 1 
Bat ad Chats 2 5 
ey abt, every country has upon the whote = 
maintained a ſenſe of the natural law of mes 
rality. + have before cited one maxim 50 


many e oth, 8 
extent. No v ee ever wee an ob- 
28 0 TY #2 1 2 4 . WWW WS Se 0 1 ng” _ * , 
2 * Hook, Eedl. Pol b. 3-9-8: . 7 BY 
: 20 Cod: [3 vi. 1. 47: We. * "ThE, ci, Lax, 495, 
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ſervarice: of Arimaſiic: faith, or a ſenſe af gra- 
titude towards benefactors. All countries 
have acknowledged an obligation to perform 
what they themſelves eſteem and- profeſs to 
be ee and inſincerity has never paſſed for b 
virtue. A corifeflion of the duty of adher- 
ing to certain principles, diſcovered by the 
licht of nature, has prevailed in all ages and 
nations; although in ſome particular: regions 
abuſes have crept in, and the true rules f 
morality. arge from ee, ith aſ- 
ſignable. 75 HAN S469 . oP 7 $35 2 


* 8 
abt % 28 3 


But hl bende 1 . errors 
chiefly; to inattention in reconciling different 
rules of duty, we may be called upon to ac- 
count for the miſtakes imputed to the Stoic 
ſchool, to benen and virtuous inquirer 
alter moral truth, Ailigentiſimè perpen- 
: « denti momenta Gier n omniun.”. Firſt, We | 
muſt neither ctedit all that is. ſaid, on this 
ſubjeQ i in the oration alluded to, nor let the 
affected ſingularities of Chryſippus paſs fore 
the tenets of the whole ſect. The Roman 

lawyers were of old almoſt univerſally both 

Stoics and Approved n of moral ä 
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prudence l. The conformity in ethical diſ- 
cipline “ inter antiquam Academiam et E. 
* nem,” is ſeriouſly urged by Cicero 5, and 
the purity of Platonic morals appears in the 
 Phedo and other Socratic writings, and is ge- 
nerally allowed: of which ſect originally. 
were many of the fathers of the Chriſtian - 
church J. The unpalatable doctrines of the 
Stoics, their ſtrict abſtinence and patience, 
were perhaps wilfully aggravated into un- 
 warrantable extremities,” But moſt of their 
doctrines are capable of a.conſtruQion conſo- 
nant to reaſon *. Thus the maxim, omnia 
furia effe delifia,” -probably meant no more 
Han that: they were all tranſgreſſions. of the 
divine will: for this ſchool was eminently 
diſtitignithed by its firm belief of the provi- 
dential government of the world. Laftly, if 
errors were entertained among its true per- 
ſuaſions, we muſt remember that in theſe 
matters one overſight uncorreded, * prove. 
* ge ok _ N produce very fatal | 


r 1 ant 
+4 3% — Tet rs e N 175 5 55 5 N 
ip | Taylor's Civ. Law, 66. 4. , e e ee 
5 De. Leg. Li. 1 2 4 TOE ach, 
4 Heinec. Felge, Prell. i in ef, C ˙ 
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However, it ſeems neceſſary only to refit 
on what paſſes in our own minds, to be con- 
vinced that a due knowledge of the law of 
nature 1s attainable by the uſe of reafon, di- | 
veſted of the prejudices of cuſtotn, uncor- | 
rupted by paſſions, and unimpaired by ſen- 
ſuality. Mr. Locke therefore, who was fully 
apprized of the facts which are made the 
grounds of objection, declargs his opinion 7 
* that they equally forſake the truth, who, 
*, running into the contrary extremes, "either 
« affirm an innate law, or deny that there 
* is a law knowable by, the light of nature, 
e. withont "the . ef poſitive r6- 
es  yelation,” l n 


7 4 


Fi dect principle & FRY u We” 
pereeiyed with much eaſe, and are obvious 
to common reaſon, YetT muft add, that ve 
t among thoſe laws to: comprek gend 
 whateyer may poflibly be known to be "the 
duty of all men by neceſſary conſequence, 
deduced out of clear and manifeſt princi iples. 
But we muſt i not delcend to cen, pro- | 
þabilities, as to What 1 is convenient, for that i is 


: 
* * A 
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2 field of arbitrary A 0 the | 
4; Fr of poſitive law f. 8 Hh 


Concerning 410 the er NE) Ad. penal 
© underſtanding i in diſcovering the lays:of na- 
- ture, the. admirable author of -Eccleſiaſtical 
Folity t gives us an admonition highly de- 
ſerving of attention and remembrancę, 
. namely, that there is no kind: of faculty: or 
power in man, or any other creature, which 
can rightly perform the functions allotted to 
wy It, without perpetual aid and concurrence of 
the Supreme Cauſe of all things. Thus God 
may be conſidered as the promulgator, whom 
we have before contemplated as the author, 
of natural law: : which is by ſome ſtyled di- 
vine law, and the knowledge of it divine ju- 
riſprudence, in contradiſtinion to human 
poſitive inſtitutions |. But there is another 
-Hitem till more immediately and . properly | 
divine, diſcloſed by God himſelf, and not: in- 
* 25 the human faculties. 


+ 


| Abe effect of the laws 3 0 | 5 7 | 
* is inadequate t. to the full 7 of thoſe 
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+ Hook. Fed. Pal. b. i Þ | 8 
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| juſt deſires rafioy' TatisfaRory:: happineſs im- 
"planted in every mind. To this end the 
G preternatural means of a divine revelation 
were abſolutely requiſite, as Hooker clearly. 
proves, to whoſe arguments I only refer, that 
I may not be thought to invade the province 
of thealogical writers. But thus much was 
nceeſſury to be mentioned, in order to a right 
view of that primitive moral law, on Which 
immutable foundation human inſtitutions 
ought to be erected, and to which munen 
actions ought to onform. This preſcript is, 
we ſee, the will of the Creator, whether in- 
veſtigated by the uſe of our faculties, or de- 
clared by reyelation. The rational and re- 
vealed law therefore are both divine: they 
flow, in different channels, from the ſame 
adorable ſource. But if what reaſon diſco- 
vers to be the divine will is therefore con- 
_ cluded to be the law of our nature, ſurely 
_ thoſe parts of the divine will, which are ex- 
preſsly declared, muſt be thought more im- 
mediately preſt on our attention and obedi- 
ence. The natural law, taught by reaſon, 
may, as We have ſeen, be termed divine: ſo 
this revealed will of God may bo called na- 


1 Red Pol b. bs 14 
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tant K ION behalf; that, by comparing ? 


it with the nature of man, its truth and 


— are made manifeſt. as the only 


means of procuring him ſatisfactory hap- 


plata and advancing him to the higheſt. 


perfection which hie is capable of attain- 
ing. This exact conformity, in reſpect to 


our ſenſe of moral obligation, between the 
previous concluſions of reaſon, and the con- 
tents of thoſe ſacred volumes, is mentioned 


by Cumberland I as one proof of their au · 
thenticity. Sacras foripturas idea credimus | 


1 e ee eee eee 
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Att was! W I farther i 1 1 


Er obediende to her dictates only by a 


general view of divine Juſtice, and by diſ. 
playing the different conſequenoes of vice 
and virtue, as they affect individuals and ſo- 
ciety. But the law divinely revealed has ex- 
plicit ſanctions, deterring men from crimes, 
and inviting them to their duty, by the moſt” 
_ forcible addreſſes to their fears and hopes. It 
is true, the revealed law, beſides thoſe things 


gf ” . 


I De le. nat, prokgom. 5. 47. 
Which 
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which could not atherwi ROT aftiibig | 
or known, contains in it many precepts 'of 
duty, which were diſcoverable. by reaſon; 
and this is a concurrent inſtance of the divine 
bounty. For the inſpired writings not only : 
1 apply, and confirm the confeious 

; -afon, but clear up ſuch things 
a. ae daes depravity had perplexed and 
f obſcured. Data ergo Jew eft; ut," quis ſcits 

* bantur, authoritatem 5 * nf any | 

4 eee a barentur 1 
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„e 1 W this Neger Digs 
courſe, I muſt obſerve, that the duties of 
morality are ſometimes diſtinguiſhed into ce 
abſolute or primary, ang the hy pothetſcal or 
ſecondary law of nature f. The former re- 
ſpects men in their natural relations only, the 
latter preſuppoſes them to be members of 
Civil ſociety. Thus, to invade what i is right | 
fully in the immediate occupation of another, 
18 eſteemed a crime againſt the primary law 
of nature.. The hypothetical law is violated 
by him who diſturbs any right of property 
eftabliſhed by the particular inſtitutions of the 
country, where the Hence is com moe To 


' Fa ook. Ecel- Pol. b. 7 8.1, 
f Taylor's Civil Law, p. 129, &c, 
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ſeine 3 of another, is intrinſically 
immoral and unjuſt }.': But what is to be 
deemed property ? The difference is, that, in- 
dependently of civil ſociety, proprietaryſhip 
is confined to the time and act of poſſeſſion : 
by municipal regulations it is extended: in 
point of duration, and variouſly- modified, 
both as to the degrees of intereſt and benefi- 

cial ownerſhip, - and en fo. the forms and 
ad of tranſmiſſion. | te 


; *F. 5 34 


This leads us to as the fabrics of 
human legiſlators... For the genius of poſitive, 
Civil, ar inſtituted law, which will be the ſab, 
| je of the next Lecture, could not properly 
be diſplayed without a previous inquiry inta 
thoſe important truths, of which I have ven- 
tureg, e 1 wa thus ied: to * 
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fon flat projetli, ad falutem crvium, civitatunique inco- 
Iumitatem, vitamque ommium quiettam et beatam 
conditas eſſe leges : eoſque, qui Primim efuſmods 
ſeita ſanxerunt, populis oftendiſſe, ea fe ſeriptures 
atque laturos, 'quibus Illi aferiptis He ee, 
hone 2 8 beattque W Cie: de leg. 1. ü 


taining to the 
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Theſe poſitive inſtitutions are t 
Law, as being not univerſal, like the former; 
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Law, to which 
jected by their Creator, and the means of at- 
n owledge. of it, I Proceed 
now to take a general view of the 
human legiſlators, Ml hn if ing 
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but, according to the expreſſien in the Impe- | 
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dial lagitutes ls: proprium ue civitatis, pecu- 
liar to ſome political community or ſtate; 
thus, it is there added, we may ſpeak of the 
civil law of the Athenians, of the Ao. 


or any other people. They ſuppoſe there- 


fore the exiſtence of civil ſociety, and conſe⸗ 
quently lead us firſt to enquire what is un- 


derſtood io be à nation, uſing its own laws, 


and deſcribing by its boundaries the f. m_ 


of their e 


- The hahe, the fears; Add + the ti . 
ciability of mankind; co-operating with 
united Rtretigth; ſo forcibly call upon us to 
aſſociate: for mutual defence and accommo- 


dation, that it is difficult to, conceive, there 


ever exiſted a number of individuals, living 
het in the ſame. territoty independently, 
and without any order or government; which 
Plato 5 ſeems to treat as àn utter impoſſibi- 
lity. 1c Barhepras, C. indeed affeQs to recount 
<5, of this kind; ; and Puffendorf * af. 

ſerts, that it Was not peculiar, to  antient. 
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7, to inne ſuch indulbitarity as Horner 
deſcribes} holding no pals aſſemblies, ob- 
ſerving no rer laws; or order of govern-" 
ment, edch bearing ſway in his own family; 
and careleſs m the conduct and concerns of 
others It is equally pertinent to remark; 
that this acconnt; even by ſo early an author, 
is introduced among poetical wonders, and 

adventures exciting admiration. Such ſtate 
of life, if it ever oxiſted muſt haue beeti of 

ſhort. duration ;. for the opinion of Ariſtotle, 
which he ſo often and c confidently repeats, 
© Poo: TOATIZOS.  Arlpwrog 7 is hot eaſily te- 
futed :. Whether a defife of mere fecurity, 
or a proſpect of the comforts: and convenien- 
dies of life, influenced the firſt founders of 
eormmonwealths, each of theſe ends was un- 
attainable by an uneonnected multitude, at 


* oy 
* 


leaſt unleſs we (could: ſuppoſe not onegibut 


even all men, to excel and be confirmeũ in 
virtue, above temptation, and above ſuſpi- 

cion. Reaſon; hereſioſng. W the e 
TY 52 eil aſſociations,” ne 58 s 
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tions, Ln 1 dall wangder 
| two points, not improper for previous en- 
. quiiry; one concerning what ought to be 
diceemed the immediate or efficient cauſt of 
___ union at the origin thereof; the 


I; ry 


* Fut re chat this 
promptitutle, this aptneſs to civil life, which 

L have deſcribed as implanted in our natures, 

- and-approved by reaſon, reſts only in matter 


| auth t which originally con 
Auuutes a nation; is mon conſent, tacit or 
1 5 or- CE late muſt have lad ſome 
Which“ it W net erft as 
8 ANOBII 0 15 Ir, SAT 
| Neither wud it weaken the 
. * I ſhould add, that the becoming 
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members of civil ſociety is an act from which 


man ought-not morally to abſtain; for nature 


and reaſon point it out to him as the will of 
his Creator. But ſtill obedience mon wb Wan 
| Wee of _ human nnn 


A. 


, 


| n is common bande therefore, ply 

or x vienaally given, which actually forms and 
ratifies civil aſſociations. The other matters 
are reaſons only, e ane 8 e 
that conſent. 


inns 1 Fe but- takes notice, that the 
calebrated commentator * on the laws of 


England ſeems to ſpeak of the origin of 
ſociety as a diſtinct thing from that of a civil 


government, profeſſing he cannot believe 


there ever was a time when there was no 
ſuch thing as ſociety. If he refers to econo- 
mical relations,” to parental authority, -and 
ſtipulated. maſterſhip and ſervice between 
individuals ; if he means what-may be term- 
ed domeſtic ſociety, or even ſuch intercourſe 
as the ſameneſs of country and manners 
muſt produce; then the ſcriptural account 

of the primitive ages, certainly * he _ 


= 


5 e 9. 2. 


1 D confirms 


— , 
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. confirms * and the univerſal opinion. For 8 
was the non-exiſtence of ſuch ſociety ever 
aſſerted or ſuppoſed ? Does this affect the 
preſent inquiry? "Surely the queſtion re- 
lates only to civil union; any degree where- 
of, however rude, is abſolutely inſeparable 
from ſome kind of civił laws and Sovern- 
ment. Theſe cannot be disjoined even in 
idea, and muſt for their validity be referred 

to one and the ſame original. ä 


The i tated: declares, that when 
fociety is once formed; government. reſults 


of courſe. But ſociety ed formed, the 


relations of civil life do not begin, till go- 
vernment is erected. Even ſuppoſing (fot 
the ſake of being more perſpicuous) that 
men's intention of forming a civil commu- 
nity, was taken as a previous reſolve, before 
| they agreed on the conſtitution of any kind 
of government, ſtill they would not really 
become a ſtate; fociety would not be actu- 
ally formed, notwithſtanding the former vote, 
till the date of political ſuperiority' and ſubs 
jection. Civil ſociety e im m0 the 
8 coevality of civil — 


That 
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That elegant writer contraſts ſociety with 5 
Ia 1 unconnected ſtate of nature.” = Hence 
be appears by ſociety to, mean political aſſo- 
ciation or connexions; for the rights and te- 
lations of private life are not excluded from 
a fate of nature. If this be the meaning, 
then the ſcriptural account has been under- 
f ſtood ſo differently from the ſenſe for which 
he alleges it, that the patriarchal age is one of 
the inſtances | cited by Barbeyrac to ſhew 
there was a time when men lived exempt 
op civil nM and laws. 


1 cha: hiſtorical fact may be of a 
Pct contract, government ought to be, and 
is generally conſidered as founded on conſent, 
tacit or expreſs, on a real, or qua, compact. 
This theory is a material baſis, of political 
- rights; and as a theoretical point is not diffi- 
cult to be mai intained. For what gives any 
0 legiſlature a right to act, where no expreſs 
conſent can be ſhewn? what, but 1 1mmemo- 
rial uſage? and what is the intrinſic, force 
of immemorial uſage, in eſtabliſhing this 
fundamental or any other n but that it 
conſent? Not that ſuch cantabt is ns. 


. quently oe, at the will even of all 
D 2 Ps 
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the ſubjeas of the ſtate, for that would be 
making a part of the community equal in 
power to the whole originally, and fupe- 

rior to the rulers thereof after their eftabliſh- 
ment. | Fer 


But why indeed ſhould an NOOR dell 
contract appear ſo ſtrange as never to have 
happened in any age or country? A mul- 

titude of wandering families might perhaps 
at the ſame time fix their abode, build their 
© contiguous huts, and eftabliſh an arbitrator 
of their differences, or agree on ſome rude 
priticiples of civil order. But ſince ſuch 
contract is rarely, if ever, contended for as 
an hiftorical fact, to ridicule the probability 
of it is father a ſaperfluons attempt, though” 

L not of an alarming tendency, when it comes 

©: . from ſo feſpectable a writer as Dr. Tucker; 

Who, in a maſterſy manner, maintains an im- 

plied contract of equal validity with the moſt 
poſitive ſtipulation, as to all good politicak » 
deductions; nor are we more apprehenſive, 
when the fame pleaſantry is indulged by the 
celebrated Commentator, who, though he 

F—_  HWGeclines fpeaking of the origin of govern- 

ment, admits in terms s the 'nutral age ard | 

mankind. e ® 
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27 1 have here been ſpeaking of the el 
1 Linton or cement of any ciyil ſociety or 
| ſtate. For, as to the ſecond point, reſheR- 
ing the. right of migration, I am far from 
maintaining, that any conſent, - tacit or ex- 
rden, is eſſential to induce the duty of ſub- 
jection from individuals born VAAN A an eſtab 
liſhed il 


be obligation of natural — is af uni 
- werſal extent and perpetual duration. The - 
duties alſo of ciui life, though not indeed 
equally. permanent or ſacred, . cannot, I aÞp- 
prehend, be diſcarded at pleaſure; - and that 
no individual has a moral right to gaſt off hig | 
allegiance, to the Nate, and migrate into 
another cauntry, comrary to the declared will 
of - the ſovereign power. I do not meddle 
with the queſtion,. whether colonies have 
any right, and in What ſituation. of affairs, 
to ſeparate from the ſuperiar ſtate: - as ta 
which point I have met with nothing ſuffi- 
cient to inform my judgment: but as to in- 
dividuals, they gannot ceaſe to be under the 


protection of government, and of courſe to 
owe ſubjection to it, while they are carrying 
ſuch. deſign of ſpontaneous exile inte execu- 
tion.) To obey alſo the lawful commands 

of our civil governors, is a duty binding on 


che 
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A the conſtience. To theſe conſiderations 
| may be added that of gratitude, which is 
too much excluded from political and nati- 
onal concerns; and another principle, vir- 
_ tuous in itſelk, and laudable under due re- 
gulations, I mean that love of our country, 
which ſhould 1 inci te us to kammer its e 


and defence. N 


9» 2 * * 
s 4 — 


"oy reſtraint indeed on the power” of mi- 
gration, is repugnant to the panegyric which 
Cicero 1 nces on the ancient laws of 
Rome. .O. fura prœtlara atque divinitis jam 

1 2 a Principio Romani nominis a majoribus 
1 « noſtris comparata, ne quis * pls quam 

4 units civitatis efſe poſt : ( diffimilitudo enm 

n . civiratum varietatem Juris habeat neceſſe 22 

6e fe quis mvitus ctuitate mutetur, neve in civi- 

« tate maneat invitus. Hac enim ſunt funda- 

| « menta Arni ſima notre libertatis, fui” quem- 

F * que Juris et retinendi et dimittendi eſſe domi- 

© mn. It is true likewiſe, that among 

| the Roman laws of a more recent date, 
we find it written de ful qud civitate 
i aufe conflituends focultas © libera ks bak | 
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But Grotius?, in explaining this and another 
paſſage in the Digefts to the ſame effect, 
— that the licence in effect was only to 
remove from one part of the Roman ſtate to + 
another, and was founded in political expe- 
dience. And although, Mr. Locke || main- 
tains, that a child is born a ſubject of no 
country or government, yet, ſincerely pro- 
feſſing a general deference to his opinions, I 
- ſhall aſſert, that the laws -6f- this country 
ſeem to have reaſon on their ſide, when 
they ſpeak: of atural- born ſubjects, and 
when they conſider allegiance due from the 
time of protection afforded, without regard: 
had 0 Thai porter not W or r 


— N RA ſubje@ion. ita any PB 8 
may ceaſe and determine, Puffendorf 8 de- 
ſeribes it as one mode, when a man by per- 
vuiſion of his own. oommonwealth, volun - 
tarily removes into the territories of another, 
and ſettles himſelf and his effects there, and 
the hopes of his future fortunes. But 
whethen ran e w * ** 


4 B. n. . | 
on Civ. Gov. 5. 118. 
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land provide a ſpecific mode to be occaſion- 
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not, he-refers to the municipal inſtitutions of 


each country to determine: and this he 


holds to be the juſt criterion, even in the 


caſe of ſuch who being of foreign birth aſſo- 


ciate themſelves to any eſtabliſhed common- 


| wealth. Hence it may be inferred, that in 
the opinion of this writer, who made fuck 


deep reſearches into firſt: principles, there is 
at leaſt no repugnance to natural morality, in 
municipal laws, which like thoſe of Muſcovy - 
lay a general reſtraint, or, like thoſe of Eng- 


ally uſed of 8 tho emen _ 
one or mare citizens. 


The "Ds 842g . that, 1 SD - 
is a general licence of migration, thoſe who 
remove ought in duty and honour to ſignify 
their projected departure, unleſs there is 
good reaſon to believe, that it will not be a 
matter of national concern. He maintains, 
that perſons in employment ought to have 
the expreſs conſent of the ruling powers, 
whoſe territories they purpoſe to abandon: 
and he agrees with Grotius t, that we ought 


not, from princi iples of moral obligation, to 


t 
+ Tbid. 
deſert 
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deſert 0 renounce our country, 1 
with public debts, involved in calamities, or 
threatened with invaſion. But in one point 
they differ. Grotius affirms, that ſuch migra- 
tions ought not, without the conſent of go- 
vernment, to be made in companies very 
large and numerous, in as much as it is one 
thing to draw water out of a river, and 
another to divert the courſe of it: ſuch diſ- 
peopling would be ruinous to the ſtate, and 
defeat the ends of civil ſociety: and on moral 
occafians,” what is neceſſary to obtain the end, 
has the force of law. Tbis ſentiment, hoy 
ever, Puffendorf ſtrenuouſſy oppoſes, argu- 
ing, that what is lawful for one, is laws 
ful for many; but with leſs ſhew of rea- 
ſon, for both this and the former points, 
in which they are unanimous; ſeem to 
ſtand on the ſame foundation, a due and 
conſcientious regard to be had to 1 
: any pp Ge e d 
ah now recur to r offend or 
e Vattel *:deſcribes them to be bodies 
politic, or ſocieties of men united together to 
procure their mutual ſafety and advantage 
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by: means of ſuch their union. 'This ac- 
count, however, will be thought, I appte- 
hend, too comprehenſive; for it might in- 
clade every company of pirates, robbers, 
and banditti, aſſociated on account of their 
crimes. The like is remarked by Cicero * : 
+ Due eft enim civitas? omniſne  conventus 
+ etiam ferorum et immanium? omniſne etiam 
fugitivorum ac latronum congregata unum in 
locum multitudo ? certè negabis.” The de- 
ene therefore given of a ſtate by the ſage 
and moral Grotius 1, is, a complete or ſelf- 
ſufficient body of free perſons, united to- 
* for their common benefit, to enjoy 
peaceably heir own rights, and to da right ta 
* What he calls a complete or ſelf 
ſufficient body, (in. Ariſtotle, .* aurazpxns,”) 
may be thought to imply independence in 
regard to other nations, and thereby to diſ- | 
tioguiſh- ſuch community from thoſe inferior 
aſſemblages, which, within the limits of all 
or moſt countries, or within their empire 
and control, have. formed fubordinate parts 
or appendages of the commonwealth, under 
| the names of A and * muni- 
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cipal ſocieties unincorporated, colonies, and 
provinces. This quality however of inde- 
pendence is more fully marked by the * 
racter of doing right to foreigners, which, in 
its proper latitude, ' can be true only of a 
ſovereign ſtate. Such a community, Vattel! 
obſeryes, has its affairs and intereſts, it deli 
berates and takes reſolutions in common, 
and thus becomes a moral perſon, having an 
underſtanding and a will peculiar to itſelf, 
and is ſuſceptible of obligations and laws. 
Every ſtate muſt, like individuals, be ſubject 
to certain” rules, becauſe it muſt anſwes the 
ends (which have been juſt mentioned) of its 
origin and firſt formation; and every end 
propoſed implies the expediency of a certain 
line or means, by which it is to be attained. 
Theſe rules (as it alſo hath appeared) may 
reſpect either other ſtates, and are then called 
the Lau f Nations, or may relate ſeparately 
to the one particular ſtate, and are then 
| termed Civil. or Municipal Law. It is the 
latter which eſtabliſhes the various relations 
of civil life, and accordingly: regulates the 
conduct. of the citizens towards each other. 
This muſt be done by precepts of general 
extent and influence, ee the „ 
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ents of individuals, which, would often 
l be erroneous, and always breed confuſion, 
however upright their intentions. The ne- 
ceſſity of rules infers the neceſſity of poli- 
tical ſuperiors; and indeed ſome have begun 
their deſcription of a ſtate by calling it a 
conjunction of perſons governing and go- 
verned; and others ſpeak of the fitneſs. — 
civil ſociety and civil government as the 
fame; point to be demonſtrated. Sine im- 
fterio ( ſays Cicero ſ ) nec domus "alta nec ci- 
vitat, nec gens, nec hominum univerſum genus 
fare, nec rerum natura omnis, nec ipſe mun- 
« dus poteſt. On theſe principles it has been 
affirmed j, that magiſtracy is by the law of 
nature, reaſon aſſuring men that they cannot . 
well ſubſiſt without civil Prone nor civil 
er without een, 


'T he 1 3 of ee will be 
2 treated of in the next Lecture. ee 


1 he 3 affecting: this: —_ Ab of 


_ governors and ſubjects, eſpecially. ſuch as 


5 conſtitute the "egillative ITT are the „ 
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fundamental laws, the primary part of internal 
ity : the other branch whereof reſpeAs the 
conduct of private citizens to each other, and 
will be chiefly kept in view in the . of 
the Cogan e apo od 
| The" neceſſity of Adding t to the ih 
and primeval law of nature (treated of in 
the preceding LeQure) a ſyſtem alſo of poſi- 
tive laws, will farther appear, by briefly 
conſidering them as divided into ſuch as de- 
note and puniſh crimes, and ſuch”! as eſtabliſh | 


Oy wc et - . 


To bit the Pal boden of pri- 
vate ſufferers, the public force muſt, in the 
proſecution of offenders, be directed by the 
public wiſdom. The poſitive laws muſt ac- 
curately define the ſpecies of crimes, and 
their reſpective puniſhments. Thus, by ex- 
plicit declarations, a more lively dread of 
temporal coercion is awakened, the con- 


ſciences of brutiſh and inconſiderate men 


are more alarmed, and violence and wrong 
are more . de reſtrained from TIE 
civil * 


a 


bs 


The ſame een of ab lth ap-- 
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that is, in regard to property. When the 
; eo produce of nature was found in- 
equate: to the wants of any community, 
agriculture was rewarded with a permanent 
right in the improved ſoil. As men ad- 
vanced in civilization, arts and commerce 
introduced; on the ſolid-and rational founda- 
tion of common benefit to all, various other 
ſubjects of property. All theſe were to be 
regulated and modified by poſitive inſtitu- 
tions. It was neceſſary not only to exempt 
them from intentional malice, : fraud, and 
violence, but alſo to elueidate the ſeveral 
rights from honeſt doubts and n and 
to determine e ee 


5 1 zungen a maten 
of poſitive laws; all of which are available 
by conſent. But this conſent muſt be ex- 
plained. Sometimes it refers to the general 
concurrence given or implied to the conſti- 
tution of the legiſlative power; ſometimes 


= the people immediately, OT by | delegation, 


participate in that authority; and ſometimes 
long and uniform cuſtom beſtows a ſanction, 
as evidence of univerſal apptobation and ac- 
quieſcence. For in moſt countries, I be- 
lieve, a diſtinction has been obſerved be- 
tween laws expreſsly enacted, and ſuch as 
ä are 
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are ratified by uſage. The former are com- 
monly reduced to writing; but may, like 
thoſe of Lacedemon, be committed only to 
memory. Laws ratified by cuſtom, are ge- 
nerally the moſt ancient, and eſteemed highly 
ſacred, having been approved by the expe- 
rience of ages. The Roman lawyer * there- 
fore, well inforces the princi iple, on which 
the authority of cuſtom is grounded; who 
writes, © Inveterata conſuetudo pro lege non | 
« immerito cuſtoditur. (et hoe eft jus quod 
« dicitur moribus conſtitutum.) Nam cum ipſe 
« Jeges nulld alid ex cauſd nos teneant; quam 

22 Judicio populi recepte ſunt, merito et ea, 

guck fine ullo ſcripto populus probavit, tenebunt 
omnes nam quid intereſt, ſuſfragio populus . 
4 voluntatem ſuam declaret, an eb 1 s ef 
2 "I Mis | 


Cuftonis are very geen 9 of as 
 anwritten law, although they have long 
ceaſed to depend ſolely on tradition and 
practical obſervation, being recorded in au- 
thentic teſtimonials. But they are ſo deno- 
minated, becauſe their ratification is referred 

to the tacit nent of the people, and "_ 
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for a long duration; whereas other laws are 
expreſaly declared at the time of their en- 
action. | 1 fo 


We are next led to inquire into the ſubye&? 
matter of poſitive or inſtituted laws; which 
in general may be ſaid to be the actions of 
thoſe for whom the laws are made. Civil 
ordinances therefore contain duties. of moral 
and of poſitive obligation. By obedience to 
the former, the ſubjects muſt become better 
men as well as better citizens : the latter are 
founded in expedience. Whatever is juſt, is 
indeed inſeparably connected with. utility 
rightly underſtood. But ſome regulations 
are ſo far ſimply beneficial, that they have 
no antecedent inforcement in the ſyſtem of 
morality. Hence civil laws have been + 
called mixedly and merely human. 'The 
former are founded on ſome rule of that 
ſupreme law, rational or reyealed, to which 
all men are eſſentially ſubject. Thus the 
laws which puniſh - theft, or which provide 
for reparation of injuries, may be referred to 
the moral precept, alterum non mw. * 


e WY 
+. Hook. Eccl. Pol. b. i. . 10. 5 


though 
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though the modes be of men's invention. 
The laws merely human are ſuch, for ex- 
ample, as thoſe which determine the cou rſe_ 
in which inheritable eſtates ſhall * a. 
mitted * deſocnt. Iv 


We are not 3 to imagine it PE 


. that moral perfections can be inforced - 
by civil ſanctions. There. are duties of 
| piety, humanity, and fidelity, which muſt 
be, and always are, left to the influence of 
religion. This Puffendorf very reaſonably 
accounts for, as well ® becau ſe the contro- 
4 verſies about them would be very per- 
e plexed and intricate, as to prevent the 
< multiplication of litigious ſuits, and alſo 
that the good and virtuous might not be 
<« 'Qeprived of the moſt valuable part of 
© their character, the doing well out of re- 
a 'yerence_ to their Creator, without regard 
to the fear of human penalties; for this 
5 60 they muſt neceſſari ly loſe, when there i is 
. no diſtincion made, Whether a man doth 

« well out of love to yirtue, or out of fear of 

« puniſhment.” Therefore avarice, ambi- 


tion, e and " EP * e un- 
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leſs: they produce ſome external enormity, 


are unnoticed by human laws. The Ler 


Julia de ambitu f among the Romans, ex- 


tended only to thoſe who, from ambitious. 


motives, were guilty of bribery at elections, 
or ſome other open and e a0. 


9 dere | ſhall venture to 188 * ex- 
preſſion of an author (who ſeldom deſerves 


commendation). when he calls the law of 


nature the unwritten civil. law; the mean 


ing of which may be, that poſitive: inſtitu- 


tions, depending on the fundamental rules of 


general morality, look and tacitly hope for 
an unconſtrained obedience to thoſe rules, 
which it is not in their power to exact. But 


where. the ſame. writer meaſures right and 


WA 


wrong abſolutely by poſitive ordinances; 


vhere he argues, that becauſe men on their 
entrance into civil ſociety bind themſelves 
to N che eee of the * 


5 Wikil » vero . earum, quo io ſuperioritus . W e 


formidaturi Jumus a mag iſratibus, fi ab illorum creatione fraudem 


omnem amovebimus r ac reipublice gubernacula deferemus ad mtliores, 


juſtis; liberit, incorruptir comitiis. 1ded lægum omnium wiikfeme 


| ſunt lege \cortra ambitionem late Aue enim argueret legibus fada 
9 Hinc et de lege Juli [hc feilicet de ambitu] ſatis levis 
mentio eft in dige i. Gravin. de legibus et ſenatus conſultis, g. 
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power, and thus being obliged to bene 
before they know what will be commanded, 
are therefore obliged univerſally and in 
every reſpect; here he plainly aims to ſubvert 
the foundations of morality”. But the ſo- 
phiſtry admits of a ready anſwer: for men 
do not enter into ſociety with a view of ſu- 
perſeding or diſengaging themſelves from the 
laws of nature; but the chief end of civil 
government, on the contrary, is, that thoſe 
laws may be protected from violation, and 
ſecured by additional ſanctions. When civil 
laws therefore groſsly and manifeſtly contra- 
dict that ſupreme law, to which all men are 
eſſentially ſubject, ſuch immoral or irreligi- 
ous ordinances ought in conſcience to be dif- 
obeyed. But in ſuch caſes we ſhould receive 
the cleareſt and matureſt conviction; and 
ſometimes perhaps diſtruſt our own rather 
than the: 78225 n : ee 
3 caution may N inferred: ho 
whe has been before obſerved; that. where - 
the civil laws. lay no particular reſtraint, we 
are not Ts to interpret ſuch neee 
| Ons * uy eee 


V. Puff. b. viii. W 1, 2, 3. N Had aw. 
1 E 2 „% 7] ë Os 


er, being not proper for their r interferomce; — 
leſt to 4 Heng — 
in 4 
As, Wee we as not to © 
natural equity by conſequences drawn from 
; 3 inſtitutions, ſo on the other hand 
we ought not always nor haſtily to allege 
ſome general principle of moral duty, 
which may probably admit of reſtricti- 
ons and exceptions, - in oppoſition to : 
ſpecial proviſions of municipal law. This 
notion at teaſt has prevailed among very 
celebrated juriſts; and is illuſtrated by the 
following example +: That the author of any 3 
damage ought in conſcience to repair it, is a 
general tenet of ethics. New if we extend 
this rule to the caſe of a debtor, who makes 
default of payment at the time appointed, 
by means whereof the creditor ſuſtains ſome 
extraordinary detriment, ſack- application of 
the maxim is ſaid fo be unjuſt. The muni- 
cipal law apportions the ſatisfaction by the 
> regular oomputation of intereſt for the daun. | 
1 — es Euere for ſuch © ide tat 


Htintions 


+ Don's rele of nn c. 26. D. U Zit e 1. 
21 3. + | 


We mol de recollect anther 


* 


* * 
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rule of equity, That ja general men ſhould 

| not be accountable for unforeſcen cont] 
cies. ] Theſe obſervations, however, ſeem 
inthe: to denote what ſtrict juſtice might 
demand, than what generous benevolence, 


Civil e a no eee — 


e ee che law of nature injoins, or 
to injoin what that forbids. But they may 


lay an interdict on things permitted only by 
the law of nature. They may retrench na- 


tive duties. It is the opinion of the cele- 
brated Commentator on the Laws of Eng- 
and. that ſuch civil inſtitutions affect the 
onſcience with an obligation only of ſub- 
mitting to the penalty if levied: which ge- 
neral aſſertion he illuſtrates from theſe pro- 
viſions in this country which are uſually de- 
nominated the game laws. It may be very 
juſt in this ſingular caſe to canſider the pro- 
nibition as merely conditional; either to for- 


"roms. invaded, nor "the . of 
4k Comm muna. fa. pe tt 


53 


; tural liberty by creating an acceſſion of poſi. 


| i to pay the mul : for no right of 
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the community diſturbed It might however 
difficult to find an inſtance — to 0 h. 

foregoing l. Obedience to all ſuch laws as 
are not, according to the intention of the 
authors thereof, conditional, though merely 
poſitive, tends to the good of the ſociety, 
which it is the duty of every citizen to pro- 
mote, in return for the common protection 
afforded; and becauſe of the moral neceſſity 
he potter =p to fulfil his compacts and engage 
and conſequently to obey whatever 

is cb by the ſupreme legiſlature, not 
being contrary to the! yoann UTR aſon 
and 1 COPE re geln 


| bret alſo We political expedience o 
this poſitive law is manifeſt. Where, for ex- 
| ample, the poſitive regulations; enacted t 
improve the public trade, revenues, — ma- 
nufactures, are violated and ſcorned, that 
nation is evidently intereſted in the tranſ. 
greſſion. Here, then, I apprehend: it is not 
ſufficient to diſcharge the conſcience, to be 
ready to ſatisfy the penalty on detection. 
Thus alſo every citizen ought, according to 
his 880 to benefit * e 


v. Puff b. i. e 5 1. and c. 3. 5. 4- oe b. ii. Ce 
AS 


Lier. ir. 


Wi üncchbet If, accordin | 
His country, he is ae n burden- 
, ſome; but neceſſary, office,” amid the various 
capacities of civil life,” there is a guty (Ide 
9 not" fay how ſtrong) of ſerving it. To pay 
the fine falls ſhort of the — unlefs 
where the intention of the lawglver is, ac- 
cordin g to the former diſtinction, merely 
conditional or where the perſon appointed 
has a juſt, not a ſeif⸗ indulgent, pretext 
for” exoneration. Thus moral and civil 
duty are in general inſeparably inter wo- 
ven, though differing both in Oy" nd 


degree 


Having thus far treated of the bes 
nibithy' of civil laws, I ſhall next conſider 
them as conſiſting of two eſſential parts; - 
namely, the definitive, declaring what things 
are to be done or forborn ; and the fanction, 
cither generally or ſpecifically OE thi | 
conſe e 5 | ye 
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The banélon of civil at it is e 
known; much oftener conſiſts in puniſhment 
than reward: for which the learned and ſa- 


3 reren 8 mentions two TOONS 3 
245 5 "5 


reef 4 


oR INSTYPUTED Law; 


- 


birth, 


* „were. . — no ock 
ould be fofficicat for ſo profuſe. a hounty. 
| reaſoning; has its weight; but the fact, 
3 occaſion. of it, may be more obvi- | 
ouſly accounted for. Een he Hh 
tliere may be ſome anigreliors 
the bulk of their ſubjecis — — to 
their inſtitutions: if all the obedient 
dere to teocive reward, mal, buſine 


| 1 roy Gs been 1 that the — 

tion of evil is more operative than the poſ- 

ſeſſion of good. This perhaps, as to the diſ- 
poſition of moſt men, may be true; but it 
does not immediately follow, that the terrors 
of one are more efficacious than the allure - 
ments of the other, when both are at an equal 

diſtance, and in ſome degree of uncertainty. 

Preſent uneaſineſs, the forcible ſtimulator of 
the will, may be occaſioned as well by the 
abſence or privation of ſome deſired object, 
| propoſed for the reward of obedience, . as by 

the terror of impending dC: threatened 5 

| | | —_ 


uu, of complying with — may be f "= 
ed by, menaced puniſhmer — or | 
ward +... Each of n at en nn 
actuates the will. 105 8 
* mid oe, ln e eee A8 Wan 
The ittusl effects of law 4 Modeftinust- 
vrites), ate to injoin, to forbid, to permit, 
and to puniſh. Where: the laws-areifilent 
and where they are expreſs, permiſſion is 
equally. to be aſcribed to them, as to. mattets 
not reſtrained by the rules of natural mora- 
lity and religion. Nor is there any want of 
obligatory force in ſuch caſes. For what the 
layvs permit me to do or enjoy, they virtually 
xohibit others from obſtructing, on the peril 
of cheir diſobedience. In all theſe things 
we may trace and raſpged the conduct of 
legiſlators; as the character of private indi- 
viduals alſo is marked by what they do, and 
Ws they nn from . W royal | 
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>; 
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„ or evil, rost. bern. 
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ſion only of poſtiue duties, there legal li- 
berty abounds, and there legiſlators have 
— ae impe PR weſt _ minen 


B l og 


view thi as civil e in Av either to 


thei ſubject matter or their ſanction, are 
—— poſitive, ſo far they are juſtly liable 
———— in ſome meaſure to 
De ada ted to the exigence 3 times, and 
the ai poſitions of the people “ varia pro. 
* e e et See eue __ N poi . 
JJ 007 7 
dls rel ee eee SOA Ss 
D Adern the fitneſs of politicat'nſtiu- 
tions, is the nobleſt exertion of human pru- 
dence f, and has of old been thought the 
moſt neceſſary occaſion of an the co- 
operation of divine aſſiſtance. Hence the 
Pagans of every country deified their legiſ. 
lators; and hence that device of ancient 
Mythologiſts, recited by Plato ||, was framed 
to ſhew, that it requires a W W than 


22 Grot. prolegom „ a 
4 Hook. Eccl. Pol, b. LS. 16. marg.. 


T De . I. iv. ; 
human 
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human to regulate perfegly-cheveftabliſh+ 
ment and well-being of civil. ſociet 
Another paſſage of the ſame: genuine philo · 
ſopher may more immediately intereſt our 
attention, where he admoniſhes the founders 
of ſtates in the firſt place to invoke the 
Deity, that he would be preſent, and propiti- 
ous to their undertakings —$ Ccurdiaονν jn? 
T1v Ts Tow 2a voug vote The religious 
duty prefcribed by this Athenian theologiſt, 
is exactly what is performed in the Britiſh 
Senate; before mu Ln 5 5 )era ions of 
* __ as =) | i fri 


8 
* 1 0 # & 


| The as requ lite qualities of giv inflitnti- 
ons are; that they be conformable to t 

law; that they Peak a general language, ex 
empt from partial diſcriminations 3 and that 
they chiefly reſpect the welfare of the whole 
community. The laws ſhould: obſerve equa- 
lity ; nor would any man -wiſhia greater in- 
dulgence than they allow, on condition that 
the ſame licence were extended to others. 


"ok conſideration ſhews the une ee | 


| uſefulneſs. of civil "reſtraints; - e 


— 


tet is very obvious, chat all new inſtitutes 
oucht to be properly promulgated , which is 
: r more neckflury: fince it is an eſtabliſhed 
kh e e doctrine, 


. 


1 a r * not N men Hol 
its coercion.” It is to be wiſhed; therefore, 
that a due method could be deviſed of ap- 
prizing men (particularly the inferior claſs) 50 
not only of recent ſtatutes, but of ſuch other 
general heads of the law, as are moſt impor- 
tant to be known. If this was done, by 
ing or ext ibiting them in places of di- 
. it might add to the vene- 
ration due to our legal polity, more eſpeci- 
ally to thoſe proviſions, which are enacted 10 
| N the 3 of Cy; e 


IX „une maxim of ieee is, That he 
laws be few *'in number. This rule is not 
equal yalidity;/as to all branches of muni- 
eipal inſtitutions f; but it chiefly reſpects the 
criminal code. A multitude of penal laws 
may be difficult to be 1 recon: 
OY e eee Nn en 


Frequent Pays -and innovations leſſen the p 
| AR" due to them; in 3 un- 


Bhs . Tayl; civ. ha p. 172, 8 | 
1 un. Nen. law, pp. 73» 74» ano the notes. Put, 
b. vs ©. 9 E 5. 
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2 of conduct ee men into wa 
eſleem. 5 | ' * 
1 8 now to 20 n its e 
preting civil laws; which ate either merely 
intrinſic, taken from the words, context, and 
ſubject matter; or derived from conſidera» 
tions more remote. Thus, nn the latter, 
cuſtom has great weight: | Optima eſt lum 
<« interpres conſuetudo, is a maxim both of 
Engliſn and Roman + juriſprudence. It is 
material alſo to inquire how an ordinance 
was underſtood at the time of paſſing it: for 
we are often told in the writings of Lord 
Coke t,, that © contemporanea expoſitio- eft For- 
.M 922 in lege. Another maxim of the 
Digeſts may very juſtly be attended to, that 
in ¶ toto ure generi per ſpeciem derogutur, er 
* illud potiſimum habetur, quod ad. ſpeciem di- 
« refum- et. The meaning of which is, 
that, when the law deſcends to particulars, 
: och more ſpecial. proviſions muſt be-under- 
as exceptions to any general rules laid 
dem 0d the conttary z/ and the general rules 
muſt not (vice verſd) be alleged in confurution 


* 2 Inſt PU | 

+ D. Li: t. 3.1 37. 

+ 2 Inſt. 11. 136. 4 Inſt. 138. 
1 D. I. L. t. 17. le. 8 


{ Hearts . BY. yi of | 


** 
5 


62 OF CIVIL; POSITIVE, * Leer. IT. 


of the ſpecial proviſions. This notion alſo of 
the Civilians is adopted by us, as conveyed 


in the following uncouth expreſſions: © ge- 
neralis f clauſula non porrigitur ad ea que 
&, ſpectaliter ſunt\comprehenſa.” But the prin- 


cipal rule of interpretation is the reaſon of 
the law. Herein we muſt be careful to re- 
gard comprehenſive, not partial, principles 
of equity; not ſuch as are only. applicable 
to, or derived from, the very ſingular con- 
.currence of complicated circumſtances in the 
caſe to be ſolved. This would be wandering 
in an endleſs labyrinth; and would-baniſh 
certainty from judicial deciſions. We muſt 


weigh the evil to be redreſſed, the remedy 


and relief to be promoted, and ſometimes the 


conſequences of determination on one ſide or 
the other, as they may affect individuals and 


the public. For the end of civil laws in ge- 
neral being the welfare of the community, 
the ſame muſt be wad: in view in eſtabliſhing 
their conſtruction. . * Omnes j leges ad com- 
< modum reipublice. _ oportet, et eas ex 


_ * utilitate communi, non ex Scriptione, FT in * 


teris eft, „ 


* \ 
U 


+ 8 Rep. 118. b. 
1 Cie. de Inv. | I. i. E. 38. 
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The laſt general conſideration to be men- 
998 in reſpect to civil laws, is the period of 
their exiſtence. They may then be repealed, 
either expreſsly, or by implication, founded 
on diſuſe. ©* Rectiſſimè etiam illud receptum 
« eſt, ut leges non ſolim ſuffragio legi/latoris, 
* ſed etiam tacito conſenſu omnium per deſue- 
tudinem abrogentur.” It certainly requires 
very ſtrong grounds to preſume a law ab- 
ſolete. Vet as the whole community includes 
as well the legiſlative power as its ſubjects, 
the total diſuſe of any civil inſtitution for 
ages paſt, may afford juſt and rational objec- 
tions againſt inforcing the duireſpoting and 
ſuperannuated ordinance, | 


| Theſe obſervations may 1 bute to form. 
a general idea of civil, n or inſtituted. 
law. 
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Magiftratibus igitur opus eft: fine quorum prudentia 
ac diligentia efſe crvitas non poteft : quorum deferip- 
lone omnis reaabicn moderatio continetur. 


| Ne verd. ſolum ut obtemperent obediantque magiftrati- 
us, ſed etiam ut eos colant diligantque N 
1 n in ſuis fecit w__ 


6 Jule imperia ſunio, tiſque cives mali. ac fn recu· 
ſalione parento.” : 
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1 HE Roman juriſts, and t __ 
include under the phraſe j - => 
which regulate the intercourle | = 


with each other, as that ſyſtem of in-: 
ternal polity, which, with reſpect to a eo- . : 
E- ſeparately. 
the public dominion 
d how in 
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| order, in which a nation propoſes to labour 
in common, for obtaining thoſe advantages, 
with a view to which the political N was 


framed. 5 5 
This latter branch is by ſome modern wri- 
ters treated of under the name of the funda- 
mental laws. The Profeſſor Burlamaqui * 


indeed tells us, they are improperly ſo called, 


for they are real covenants. Yet, with due 
deference to his opinion, the fundamental 


principles of any conſtitution have much 


more of the nature of a tacit law than of an 
implied agreement between party and party. : 


This celebrated writer ſeems to ſuppoſe go- 


vernors, as a contracting party, at the com- 
mencement of civil ſociety, engaging not to 
abuſe their great truſt. But in effect their 


offices muſt be conſidered, if we purſue the 
common theory, as created by the whole 


people, It is therefore more natural to con- 
template the conditions reſpectively of ſupe- 
riority and ſubjeQion, proceeding, as a law, 
from the collective body, as if it had been 
then declared; this is the inviolable form 


9 or ſyſtem of —— by which our natu- be 
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ral and a rights. are to by proteged | 
and advanced. po e 7 
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The choice of ths PRO of Sema a 
muſt be reputed as the act of the whole peo- 
ple, becauſe antecedently thereto no part of 
the community is ſo diſtinguiſhed from the 
reſt, as to conſtitute two contracting parties, 
The nature of the magiſtracy muſt, in theory, 
be conſidered as determined upon before the 
_ perſonal ſelection of magiſtrates. When they 
are ſo ſelected, they may juſtly. be looked 
upon as contracting with their, future ſub- 
jects, for the due diſcharge of their functions. 
But what thoſe functions ſhall be, in ſhort, 
the eſſence of the conſtitution, is a previous 
matter, it is. to be eſteemed the ad of the 
people conjointly and indiſcriminately ; | 
for which reaſons there ſeems no impro- 
priety in the ee of 8 


laws. 


3 Whether, however, we conſider. theſs . 
eſſential principles as covenants or as laws, 
the theory equally proceeds on the neceſſity 
of general oonſent, poſitively or virtually 
given; though ſcarce any government, per- 
haps, was ever founded on an expreſs dele- 


gation of 0 from the to be 
N ; 


ys 
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governed. Beſides which, changes are gra- 
dually and imperceptibly introduced, which, 
deriving a ſanction from time and univerſal 
acquieſcenice, are matured into fundamental 
laws, or principles of the conſtitution. For 
complete ſyſtems of polity cannot with gny 
probability be referred back to the firſt for- 
mation of any particular commonwealth. 
At ſuch time ſome general ideas only of 
political fitneſs could 'be entertained ; as, 
that the moral juſtice of every act of power 
muſt be regarded 'preferably to ſuppoſed 
utility; ; and that, where queſtions of com- 
parative expedience are allowed to have 
place, the fe eparate "intereſt of any indivi- 
dual is to be poſtponed to the common wel- 
fare of the ſtate. Since hiſtory and reaſon h 
alike teach us, that the finiſhed fabric of a 
well-ordered conſtitution is to be the work 
of ſucceeding generations, and gradually 
t be ws T N experi- 


epce. 
3 - — 


This deſcription, ch theſe n : 
e Meer wbt! is to be underſtood by thoſe 
fundamental rules or laws, forming a Tort of 
cement, which holds a nation together, and 


and it t to 11 in a * — ; 


Ni 


# * 


and muſt be diſtributed into different 


— 


Executive, and Judicial. The diſtinét 
_charaQeriftic nature of theſe 


— exalted degree of human ſovereignty; | — 
in effect. or in ſtrict propriety | 

| nion ſecms generally allowed to 1 
.. conſent : © without which " 


N — 


. A x " . : * * . 4 ; 4 : us : | | 


Univ. lav, 56. 
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«/rable author of Eccleſiaſtical Polity * ob- 


. 


— 


ſerves) there were no reaſon that one man 
ſhould take upon him to be lord or judge 
over another; becauſe, although there be, 
according to the opinion of ſome very 
« great and judicious men, a kind of natural 
& right 1 in the noble, wiſe, and virtuous, to 

* govern them which are of 'fervile diſpoſi- 
4 tion, nevertheleſs for manifeſtation of this 
their right, and men's more peaceable con- 
* tentment on both ſides, the aſſent of them 
who are to be governed ſeemeth neceſ- 

4 ſary For it muſt be remembered, that 
in a ſuppoſed theoretical ſtate of nature, all 
men, as Puffendorf + at large inſiſts, are to 
be reputed equal. This commonly received 

opinion is not, I believe, always ſufficiently 
underſtood. Some men in every age, as 
Hooker intimates, muſt have putſhone the 
generality of their contemporaries in cor- 
poral and mental advantages, in knowledge, 
wiſdom, and virtue. Such ſuperior qualifi- 
cations, for ruling over others, afford an ad- 
. ditional argument to what I have alleged in 
| Uher Ae niet * n that * 


* . B. 4 10. 
+ L. of N. and N. b. iii. Ca 2. 


5 ment, 
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ment, abſtractedly conſidered, is. 8 ded on 
the law of nature; in other words, that the 
exiſtence of political power is the will and 
ardinance of our ſupreme. Creator. Conſe- 
quently civil obedience is a general duty of 
conſcience and religion. Eminent talents 
may alſo, at the formation of ſome political 
conſtitutions, have directed men in the diſ- 
poſal of power and preheminence. Such 
diſpoſal thereof by common conſent (teſti- 
fied or preſumed. from uſage and acquief- 
cence) at the ſame time modifies the autho- 
rity, and eſtabliſnes the right of the civil 
potentate. But to recur to the aſſertion, 
that all men are by n nature equal: the mean- 
ing thereof is this; that they have all. the 
ſame natural rights, are all 1 ſubject to the 
ſame natural obligations, alike morally re- 
ſtrained from committing Wrong, and mo- 
rally bound to perform acts of beneficence. 

Thus the natural equality of mankind is a 
grund- work of the general rules of juſtice; 
and thus to maintain that no man has na- 
turally a right of empire over others, is but 
an exemplification of the larger poſition. 
Feel : . affixing the were of 


Fs > 


* Same fe EY 


common 
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common conſent to the creation of [legiſlative 5 
Authority! in particular, proceeds thus: (that 
"which we ſpeak before concerning the 
„power of government, muſt here be ap- 
3 plied unto the power of making laws 
+ whereby to govern; which power God 
* bath over all; and by the natural law, 
* whereunto he hath made all fubject, the 
* lawful power of making laws, to command 
* whole politio ſooieties of men, belongeth 
* {o properly unto the ſame intire ſocieties, 
that for any prince or potentate, of what 
4 kind ſoever upon earth, to exerciſe the 
fame of himſelf, and not either by expreſs 
* commiſſion immediately and perſonally 
* received from God, or elſe by authority 
derived at the firſt from their conſent 
* upon whoſe perſons they impoſe laws, it 
A is no better than mere tyranny.” Such is 
the unequivocal language of that admirable 
author; whom moſt political writers, though 
differing in opinion among themſelves, 
reſpecifully look up to, and eagerly. cite 


in ſupport of their own | HON" Tots. 
lions. ; 5 þ 


The evidence however or demonſtration 
of ſuch conſent * been given, muſt in 


ge . 


* 


* 


# 
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general depend on the long acquicſence of 
a people under their eſtabliſned form of go- 
vernment. The original of nations is ob- 


ſcure: and if we could clearly review the 


age, in which a ſtate began to aſſume civil 


relations, we could hardly expect to find any 
poſitive declaration creating the mode of the 


conftitution. At ſuch an unlettered period, 
it is probable, the diſtinct powers of making, 


of executing, and of interpreting laws 
were unthought of, or unattended to: and 
that the early. inhabitants of the ſame diſ- 
trict, finding the inconvenience of ſuffering 
individuals to determine, or rather to vin- 
dicate, their own cauſes, inveſted ſome patri- 
archal ſage with undefined authority, who 
| decided controverſies by his ſenſe. perhaps 
of traditional maxims, or by his mere dif 


cretion. Thus the dominion. firſt exerciſed 


in moſt territories, ſeems to have been of 
the judicial kind *. The theory may be ſup- 


ported by a ſtriking hiſtorical event: For 


the people of Media +, not before ſubject, as 


at ſeems, to any regular form of government, 
choſe Deioces for their 4irft king, who had 


+; u. jus feud. J. i. digg. 1. 
* Herod, L i. Prid, conn. = i. p. 2H 


f N 
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7 fignalized his equity and wiſdom among. 3 
as a judge, or common arbitrator of their 
differences, and thus aſcended from che tri- 

| oat to the throne, 


+ 


| When partiality on che! one band, a; 5 
pretended ignorance of duty on the other, 
had demonſtrated the utility of a known or 
written code, legiſlative authority began, as 
1 diſtinct power, to diſplay a viſible influ- 
ence. The firſt inſtitutes probably were en- 
acted in ſmall territories by common con- 
ſent; in large domains, the monarch iſſued 
his deſpotie edicts; and in all countries, 
time, and ne rather than expreſs 
commiſſion, gave a ſanction to the of 
legiflation. In this manner, for the moſt 

rt, different conſtitutions of government 
aroſe in different nations, and were gradu- 
ally eſtabliſhed on the tacit conſent of the 
community. Perhaps too, when great changes 
and revolutions have been ſuddenly ef- 
fected, ſome duration of quiet and gene- 
ral approbation may even in theſe caſes be 
| wanting or expedient, if not to corroborate 
them in point of moral and political right or 
juſtice, at leaſt to Wr the — of them 
to mankind. | 

— © 
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T he ire excellencies of the three 
ſimple forms of government (Monarchy, 


1 and Democracy) have been 
diſcuſſed in different ages by various other 
| diſputants beſides thoſe recorded by Neno- | 
phon. I ſhall here mention two opini- 
ons in relation to this ſubject, | which, 


though of | extenſive prevalence, may yet 


be N N ack a 5 not r con- 


futed. 


, * 1 92 * , N Ss 
* 4 : | N 


"Vo." 


The favourers of . monarchy, and 


indeed others too, aſſert, that no eſtabliſh- 


ment can be happier, when the 1 is wiſe | 


| and virtuous ; . wht 
1 liberta gratior erbt 
"Yoon fub Rege * whe SY 


Againſt this opinion, the ; forcible e c Her 


cc 


S affeQtions.”” For theſe men place, political 
happineſs or liberty in caſual and precarious 


8 


* * 1 
f * 


os of Ariſtotle * is Juſtly levelled, © ave 0 | 
optZens vou 0 yothogy the pores of the | 
law is exempt from human paſſions and 


: enJoy meth, . on the e will 5 - 


* 
U 


Hunte. ür e 16 . e 


the 
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the ſovereign, ſubject to his poſſible muta- 
bility of temper and other infirmities, ex- 
- poſed to inſidious arts, and diſturbed at leaft 
with the dread, that a Titus may be ſuc- 
cceded by a Domitian. Whereas there only 
is liberty, where it is fortified by legal ſecu- 
rities; where it is poſſeſſed, not ex gratid 
from the prince, bat ex debito from the 
conſtitution ; where it not only eſcapes vio- 
lation, but is fat above diſparagement 1 * 
Ir 4 . 453. 


The other opinion allo i is „ 
received, though at leaſt very doubtful, 
Minely, that Monarchy is .preferable to 
Ariſtoeracy, where both are abuſed; in other 
words, that it is better to have one than a 
plurality of tyrants. This latter mode of 
ſpeaking is what ſeems to have ſeduced men 
into ſuch ſentiment. The following expreſ- 
ſions of the Preſident Monteſquieu may ten 
"to make. us of the contrary perſuaſion; x 
The number of magiſtrates (ſays he) 
_< ſometimes moderates the power of the 
4 magiftracy ; the whole body of the nobles _ 
* * do not drways-concur in the fam leſign; 


# 8 b. xi, Ce 6. 
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and different tribunals are * Which 1 
* temper each other.” We may add, that 7 
a ſubject finds an oppreſſor in one of his ſu⸗ | 
periors, in another he may experience a _— I 
tron and benefactor, to protect from in- 
juſtice, and to make the cauſe of the ſufferer 
his own. At. the. worſt, tyrannical oligar- 
chies ate not likely to be of long duration. 
An elective, and well - eonſtituted ariſtocracy 
is, in Burlamaqui's opinion the moſt per- 4 
fect of the ſimple forms. The brutality. and = 
ignorance of the_ vulgar, the tumults of 
crowded: aſſemblies, and the impracticability 
of ſummoning to council the inhabitants of 
extenſive regions, diſqualify the people at 
large from any ſhare of government, except 
in elections; as to which exerciſe of power, 
2 moderate degree of capacity, with good 
intentions, may avail, ' Upon the whole, it 
ſeems agreetl hy many rational inquirers, not =. 
of this only, but of foreign nations, that the 
mixed conſtitution of Britain is far preferable a 
to any of the ſimple Forth. or other res | 
neee. * 


E =O fro betet ion, . W : 
Poſes a due 1 of public virtue, Wer” „ 


e law, g . e. 2. | | | OR 
jo . / . 
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out which the fundamental laws are of little 
or no energy or avail. If a nation ſhould 
_ fink, like antient Rome, into irretrievable | 
corruption, it is hard to determine what 
would be the beſt form of government for 
ſuch a people, with reſpect to their internal 


| A domeſtic welfare ; ; but there is no ha- 
_zZardous boldneſs in pronouncing; that ab- 


ſolute monarchy is the apteſt means of pro- 
moting their n ee ee 0 
renown. LE fins . n 1 ee 

A IN of 0 88 
is © thee concerning the mages a n on _ 


lative . he ets. - 


'S 


%; PR ak 3 ; 
" 4+ 


1. f is certain, no ee eee can 


| " rightfully infringe” or - abrogate the ſmalleſt 


particle of natural or divine law; yet a 
, Britiſh: judge *, of highly- deſerved eſtimation, 
ſeems i in ane meaſure unguarded in aſſert- 


| ing from the bench, that an act of parlia- 


ment made againſt natural equity, as to 
t conſtitute a man Judge 1 in his own caſe, is 


Was. void in itſelf; for Jura nature ſunt. immu- 


RD and they are "REV VP The 


Hh”? EN l 0 


4 » Hob. 57. 
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fame poſition was indeed afterwards · de- 


fended and maintained by Lord Chief Juſtice | 
Holt. The principal is infallibly true; the 
application of it, and the concluſion, dan- 
gerous. We muſt diſtinguiſh between right 


and power, between moral fitneſs and poli- 
tical authority. We cannot expect that all 
acts of legiſlators will, or càn be entirely - 
_ good, ethically perfect; but if their procecd- = 
04 ings are to be decided upon by their ſubjects, 


government and ſubordination ceaſe. If the 
magiſtrate ſhould injoin any thing by his 


authority, that appears unlawful to the 


conſcience of a private perſon, Locke's + 
philoſophical advice is, that ſuch. a private 
perſon is to abſtain from the action that he 


Judges unlawful, and he is to undergo the 


puniſhment, which it is not unlawful for him 


: to bear. In like manner, when the ſupreme - 


power decrees any thing injurious to one or 


a few only of its ſubjects, it is their duty, 


according to the principles inculcated in 
that admirable dialogue of Plato, intitled 
Crito, to acquieſce, and not to diſturb the 
Peace of oth nor e to W the 


« 12 Mod. 687. 
V. ü. 249. 
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onliltitution- of their - country,  or- diminiſh 
the veneration of its laws, which would 
be: bringing a * evil MES wy _ 
W th | 28 


Ae authority . in a amar 
ſenſe, to comprehend matters of religion. 
Ju prublicum̃ etiam confiſtit in ſacris.” * The 
WW « parliament (ſays Hooker +) is a. court, not ſo 
e merely temporal, as if it might meddle with 
1 nothing but only leather and wool; as Q 
if its deliberations were to. be confived 3 > 
the increaſe of trade, and improvement of 
manufactures.” It may indeed be true, as 
_Locke's, { opinion is, that the lexiflative : 
I power ſhould generally direct its operations 
ds tbe temporal good and outward proſperity. 
of the ſociety, as the ends more imme- 
diately correſponding to its inſtitution. Vet 
tbe authors of laws for the furtherance of 
divine worſhip muſt be fuppoled to act 
- from. a concern for the eternal felicity x 
e and cheir Ne and not . 


* p. 1 3 Qj- r 1 | 
| Dom. treat of laws, e. . f. 12. 15 
8 Eecl. n t. ult. in prin. 1 IE 
"Ta V. ii. 249. ph . 1 ; | | 
U Det 1 in the inauguration Ws, e 
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becauſe religion is Gtvieeble: to nah fate; = 5 
[antes we. can believe that thoſe who ef- 
tabliſhed the Reformation, by the five ſe- 
veral acts of uniformity, expelled Popery 
as a political evil, without any regard to 
— Innovations wy e Lot a 
CERT. ite, = 
The power of legiſlatures in matters: of . 
religion is very ably maintained and illuſ- 
trated by the Profeſſor Burlamaqui, in his 
Rudimental Treatiſe of Politic La. 


Vol. 2. Port 3. chf. od, 


The ' doubts which have Atiſen ate 

_ cording to the ſagacious Bynkerſhotk TW - 
© 'religione jam conſtitud; for he adds, boo 

« conflituendd auttm er verum eff er utile, —_ 


a qui” N 15 civilium imperio nere fene; an 
ſucrorum eſſe potentem.” Tie diſtinelen 


45 perhaps atbfe from the form of expreſſion, | 
Jus publicum confiftit in facrls, by which a” 
civilian or F canonift might mean, not only 

that poſitive laws interfere in matters f 

religion, but alſo that ſuch laws are = part 
of the conſtitutional polity; and boeguſs 
the conſtitution or fundamental laws cannot, 
therefore theſe laws de MF cu 9 — 


s$ Q. j. p. I. ii %%%%%%%%ꝙꝙꝙVCVC Me a0 64 
A. 4 bo T0 in prin. , rd „ 
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cannot admit of alteration. But many 
branches zof internal polity, which (though 


+ an differing from the fundamental laws 


or coſtitution itſelf) a Roman juriſt would 
refer to the jus publicum, are both inſtituted, 
and from time to time amended, by civil 
legiſlatures. We may therefore afk, if the 


Iupreme power of the ſtate may ordain 


ſacred things, why can it not regulate and 
refotm them ? af it +: DO ſhall it not 
Se | ; 


pes 
* 5 Fo 
4 8 # 
i v4 8 ; = : 


10 this kingdom. particularly, the ordering 


7 eccleſiaſtical . perſons and things, as it 
ought to be a principal concern, and in 


fact has been conſtantly exerciſed from the ; 


' remoteſt ages, ſo it has been generally 
allowed in all times the rightful prerogative 
of the common legiſlature. This is that 


ex juſtiſima (mentioned on angther 


occaſion by our * King * Edward after 
"She x conqueſt). © ut quod omnes tangit, ab 
F omnibus approbetur.” The": king's s power, 
therefore of ſpiritual dominion is deſcribed 
by the judicigus Hooker (an epithet as 


8 — to him as thofe of 


"Wes "Dag. ITO 


Homer 


Eier III. mg | OF MAGI R | "85 


Homer to his chiefs) to be _ that + ruling I 
. © "authority, which neither any foreign fate, . 

nor yet any Part of that” politic dy at 
„ home, wherein the Tame is eftabIWhea, 


* can' lawfully overrule; iſ intimating the 


*. 1 — : 


diſtintion between the royal ative 
in matters eccleſiaſtical, for the infofecment 
of the laws in being, and the autherfty 
of the whole legiſlature; -which alöne rein 
enact new laws. Thoſe indeed who Gut 
of the parliament's authority to 4nterfere 
in matters of the church, by reaſdm f 
ſuppoſed inability: and inexperienee "fr 
ſacred things, ſeem not to advert 698 a 
tinction before noticed: and" neceſſary to 
be attended to on the preſent as on ay 
political (queſtions, | between the immutable 
rules of moral right and wrong, and mere 
conſtitutional power: In framing all laws, 
the judgment of thoſe is to be regarded, who 
are moſt converſant about the ſubject of 
them. So in matters of faith and Wen 
to ſlight the admonitions of our ſpiritual 
guides, would be a conduct in the Britiſh . 
i Kannte neither to be juſtified nor en 


. 


— 


_ proclamations,” under ſome reſtrictions, the 
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2 But Yi it is. the general con- 


inance, the er law, 65 


a ln = 3»; ws A * „ 


_ » Hithento, Sevoforty we can eigen no 
aflignable bounds to legiſlative authority. 


from the mere moral 


conſidered abſtractedly 


mullify its own eſſential conſtitution. An 
occurrence, wearing in ſome degree a ſimi- 


Jar. aſpect, happened in this country, When 
an act of paxliament t (the lex regia of 


richt of its proccedings.” The caſe is ma- 
_terially- varied, when we conceive. govern- 
Ment acting on itſelf, or attempting to 


* 


Bagland) was paſſed to give the kings 


foree of ſtatutes. If legiſlators may trans- 


fer their authority, building up à novel 


government on the abolition of their own, 
it is mere trifling to refer the original 


right of legiſlation to national conſent, ex- 


Phined, for the moſt part, by long acqui- 
e. The queſtion is, whether any le- 


giflaturo can Cy and . 1 


* Eccl. Pol, 87, 88. 459. 
+ St. 31. Hen. VIII. c. 8. 


e moliſh. . 


moliſh FEA conflitution.?., 1 | ſpeaks not 9 
doubtful innovations or abuſes, where. per- 
haps it might be reaſonably objected, , who 
is to judge of their progreſs: er effec}; + 

I am conſidering laws made and promul- 
gated by a new government, openly a- 
ſerted, after: its erection by the: ſelf-difſolved 
powers, and of iintiqnte- enacted under the 


colour of ſuch change, and prepoſterous 


aſſignment of dominion. If indeed the old 
ſtile of authority be uſed, if conſtitutional 
power be furreptitiouſly or violently uſurp- 
ed, the conſtitution may remain: ſo alſo 
yet few perhaps will in this reſpect ſub- 
ſeribe to * Locke's' opinion, that ſuch in- 
of the government. To theſe caſes how 
ever the reaſoning is not directed. But 
what ean give a ſanction to the total and 
undiſguiſed alienation of legiſlativo power, 

ſince this higheſt of functions is in the 
3 of à truſt? The ſanctity of their 


ndamontal T wah FRO mM "Os _— 


che W that their pa ili 
or acouſttion againſt any one, who ſhould 
even propoſe a law | inconſiſtent with the 
conſtitution, was attended with ſevere pe- 
nalties on the bold innovator. I will add 
the opinion of a modern writer, which per- 
haps may have more weight; Vattel +, a 
juriſt of a clear and capacious underſtanding, 
and in the councils of an arbitrary court, 
argues againſt ſuch right of legiſlators to 
ſabvert the fundamental laws, in as much 
as nothing leads us to think that the 
ſociety was willing to ſubmit the con- 
05 itution itſelf to their pleaſure. In: ſhort 
* (ſays he) they derive their power from 
the conſtitution, how then can they 
change it, without deſtroying the foun- 
dation of their authority? Vet, on the 
other hand, he expreſſes his opinion, that 
if our houſes of parliament were to enter 
into a debate on ſuppreſſing themſelves, and 
inveſting the king with the full and abſolute 
government, and the whole nation were vo- 
anne ſilent on Conan ORG: "_ 
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dure this would dmonnty/in; 28 confiru8ich, 
to the people's approbation * a . of 
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«Is Waben thaw Th item. to ex- 
* the general nature of Legiſlati ve 
Authority, I proceed to treat in a, more 
curſory manner of the Executive Power. | 
To ordain, is evidently; an exertion of 
more eminent dominion, than to expedite 
the things ordained. But though exegu- 
tive power, conſidered: abſtractedly as ſuch, 
is a leſs auguſt authority than that which 
I have at large deſcribed; yet the perſon 
iatruſted with it may, and ought, alſo to 
have a neceſſary voice in making laws. 


Such participation of legiſlative power is 


eſſential to maintain the high dignity. of 
the ſupreme executive magiſtrate, and... to 
ſecure the obedionge- and reverence of obs 
RE Re | bz {Ve i415 5 the toned a” 
= WY | | W 55 "wo 


In nes early ages of the ld 22 


chiefly of kings inveſted with abſalute ſway, | | 


or whoſe power at leaſt was controlled- by 
very few known and eſtabliſhed limitations. 


Hence ſome have thought the ſame extent 
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of dominion implied in the very nature of 
regal government. But here f may adopt 


the language of an author *, who always 


meets with merited reſpect. Many of the 


ee (ſays he) in their writings, ſpeak 
of kings with ſuch high and ample terms, 
Sas if univerſality of power, even in re- 
* gard of things and not of perſons, did 
e appertain to the very being of a king: 
«the reaſon is, becauſe their ſpeech con- 
*"eefning kings, they frame according. to 


4 the ſtate of "thoſe monarchs, | to 'whom 


unlimited authority Was given; ; which 
© ſome not obſerving, | imagine that all 
* kings, even in that they are kings, ought 


to have whatſoever power they Judge 
any ſovereign ruler lawfully. to have en- 
4 joyed. But the moſt judicious phi loſo- 
pher f. whoſe eye ſcarce any thing did 


"eſcape, which was to be found in the 


boſom of nature, he conſidering how far 


the power of one ſovereign ruler may 
be different from another regal authority, 
V noteth _ W kings, that * N 5 N 


e O46: Sg . 
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they were moſt; tied to, law, and ſo the 
1 855 reſtrained power. And ſurely the 
hole of the patriarchal Hitem of politics, 
” or no part of it, muſt be true. If kinge 
do not reign by a facred, divine, and in- 
defeaſible right of ſueceſſion; if on the 


contrary the families from Which they are 


to 3 and the canons of hereditary de- 
may be lawfully ordained by the 
— conſtitutions of different coun- 
tries, it muſt be equally, lawful to 3 
ſeribe the conditions of ſovereignty, and 
the limits of 1 as well as * other 
. PLES: £5 I'S; 15 N 4376 fat {3 


The . BAY executive „ 
ties ſhould be carefully kept diſtinct, ex- 
cept as to ſuch. participation of power, as 
I have" before. preſcribed... For if they were 
intruſted indiſcriminately to the ſame. .ru- 
lers »,„ they might advance an intereſt of 
their own, detached from that of the gom- 
munity, and from the ends of civil aſſocia- 
tion, having a view, both in the framing 
_ . of . 1 to their oh 1 
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liar. eee But there is much 
leſs dread of oppreſſive inſtitutions, where 
thoſe who are © convoked to enact laws, 
are to be ſeparated as ſoon as they have 
accompliſhed this duty, and. to become pri- 
vate citizens again, ſubjeR, in common with 
Others, to the ordinances they have made. 
For it is not neceſſary, that legiſlators ſhould 
be conſtantly aſſembled,” eſtabliſhing | new 
proviſions : although the vigilance and aQi- 
vity' of excoutive 5 muſt be Gear 
Ro” | ee 5 
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It is allo <a 3 laws conodivel 
in general terms' may refer many things, 
as perſons, time, place, or manner, to the 
diſcretion of the executive magiſtrate. 
Thus it may be a fundamental rule of 
polity, that national couneils ſhall frequently, 
or on urgent occaſions, be aſſembled; but 
when or where in particular, may "be Jeft _ 
to the executive power to determine. 80 
000 the public affairs muſt be conducted 
in various departments of the ſtate. But 
the diſpoſal of old, and a limited right of 
creating new employments, may properly 
Woe] to the rue einn this de- 
f gation 
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5 legation of authority to fit ſubſtitutes com- 
prizing indeed great part of his exalted 
function. Wherefore Ariſtotle * divided the 
adminiſtration - of government into three 
parts; conſultation about public affairs, 
the eſtabliſhment. of ee and . 
ment, | | | 
” chives + mention Gia a as. Fe 
1 branch of civil power: which ſcems 
a ſuperfluons. diſtinction. Laws of revenue 
and taxation muſt be made by the ſame 
authority as all others: to adminiſter them 
when made, is the office of the executive 
magiſtrate : though indeed, in conſtitu- 
tions like ours, the miſmanagement of the 
public treaſure may more peculiarly be- 
come matter of complaint in aſſemblies re- 
preſenting the body of a people, whoſe 
diſſipated wealth is made the 9 of ac- 
Se £ 

"Farther. it is one 4, end of Gd 0 a 
8 public force may be collectively 
ep againſt Hon 22 for 522 na- 
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tional defence and emolument. The oc 
ſional exertion of a country's ſtrength: may 7 
fuitably appertain to the executive magiſ- 
trate; whoſe authority, conſtantly ſubſiſting, 
Ts alike prepared to reſent hoſtilities, and to 
conclude treaties of peace and commerce. 
This is ſometimes called fecial, and ſome- 
times federative, authority, "bers more uſually 
the power of peace and war. Where it is 
lodged in the hands of a ſingle perſon, ſuch 
ſoyereign has all the advantages of unlimited 
monarchies in reſpect to ſecrecy and diſ- 
patch, which in military enterprizes ſo often 
contribute to proſperous ſucceſs ; while his 
ſubjects, from a ſenſe of their wh and 
importance in the-commonwealth; and a love 
of their country's conſtitution, have the mar- 
tial — . victorie are ſo 
" Cher es 5 e this aue =” 
power in a ſingle magiſtrate is, that it ren- 
ders the leagues and treaties ſo made more 
firm and ſacred: becauſe when one Per. 
ſon only engages his 58885 he is ſtruch with 


e e vi. ng —King' Speech, 
28 May, 1677. ( : ”; 3+ 


, "I a more ” 
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a more conſcientious concern for the obſer-ᷣH 
vance of it, than can be ſuppoſed to affect 7 - 
each man in a multitude, as in popular go- A 
vernments; where every one is likely 89 


ſons his ge ane from OO: 


may indeed be forfeitable in certain caſes by 
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conſider, - that but a ſmall. portion wa. = 


the national. faith. and honour is intruſt- 


ed to his care; which proportionably leſ- 


lic n is; 


1 is ani <inconfiflent* with . . 1 


7 of a ſupreme: executive magiſtrate, to bing A 


himſelf, at his acceſſion, by engagements re- 
ſpecting the exerciſe of his power. If he 
afterwards violates his general duty, his ad- 
viſers and inſtruments are properly amenable 
to national juſtice. The executive power 


poſitive laws ; which ought fully to provide. 
the remedy, as well as declare the miſchief; 
as that if a ſovereign ſhall t profeſs an 

abjured religion, the next beir ſhall af 5 
cend the throne. But to ſuppoſe poſſi- 
ble . occurrences, where the laws are e- talent, 
apt 3 — and culp: 
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III. Laftly, The judicial power of the 
"Pod. which hath the ordinary interpretation 
of the laws, is, in its eſſential nature, diſtin 
from the executive; though that may, with- 
out any political incongruity, nominate the 
perſons. who are to ſit in judgment. I have 
before remarked, that the ſpecies of civil 


authority firſt exerciſed among men was pro- 
bably of the judicial kind. Controverſies left 
to the litigants themſelves, uſually ended in 


force; and it was ſoon found * expedient, 
- befire laws were enacted, to reſort to ſome 
reputedly wiſe and impartial arbitrator. 
When afterwards poſitive inſtitutions were 
_ framed, the ſame reaſoning gave Judicial 
power to men diſintereſted in the event. It 
then became the duty of thoſe inveſted with 
this high character, to ſcrutiniſe the true and 
juſt interpretation of the eſtabliſned code. 
After ſuch rational improvement in polity; 
this magiſtracy included in it leſs of empire 
and command, than the legiſlati ve or execu- 
tive; but from its importance, and the qua- 
ties eſſential to the due diſcharge of it, 
hath ſuffered little, if any, abatement of its 
priſtine dignity. Mere queſtions of doubtful 
fact may, in general, be decided by ordinary 


: * Crag. j. ſ. I. i. dieg. 1. he 8 
„ „ capacities: 
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and here in England, they are very rarely, at 


leaſt by our early polity, the province of the 
judicial magiſtrate. But that is a ſmall exo- 


neration. In all highly civilized, free, and 
commercial countries, a due performance of 


the judicial office muſt require a conſpicuous 


degree of natural ſagacity, improved by ſtudi- 
ous reſearches; while the difficulties ariſing 


from the apparent oppoſi 


ims conveyed in general terms, or from the 


ſuppoſed repugnance of a principle of equity 

to the literal meaning of a poſitive law, exer- 
ciſe the tribunals in intricate and increaſing 
litigations. The importance of the taſk; and 
the ſplendor of the neceſſary qualifications, | 
concur in beſtowing a ſanity on the perſons 
of judges, and veneration on their deciſions, 
4 Religioſum eft (ſays Cicero“) quod jurati le- 
gibus gudicdrunt.” Neither is the eſtimation 


of this magiſtracy abated or impaired-even by 


its being familiarized, in the diſplay of its funo- 


14 


tions, to the daily inſpection of the populace, 
A certain awefulneſs ſeems naturally and inſe- 


parably to attend the exerciſe of * power. 


i 


Such 3 are the diſtin tho. or ſpecies 
of magiſtracy, that * civil * 
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tion of one rule to 
another, from the eaſy miſapplication of maxv- 
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Labjea ofa law. But no municipal inſtitutions, 


as ſuch, can have any force to bind the rulers 
or inhabitants of ſeparate regions. There 


is a neceſſity therefore of another common 


5 criterion, which is called the Law of Nati- 
ons, and is that which regulates the inter- 


* — * 


courſe of different ſtates. This univerſal 


| tyſtem was always moſt liberally * recognized 
as part of the laws of England. To treat 
| therefore of its general principles, is no de- 


viation from the duties of this chair. Such 


inquiry leads to a becoming, an intereſting, 


and frequently a neceſſary acceſſion to juri- 
| at ttainments. e 

States like the in Arviduals who! — 
aan are moral perſons; they have a public 
underſtanding and will; they are 1. 5 


mata! and Acute rights, and ſuſe 


ive obligations. 2 pee Adv 


wh pe of moral i þ +1 up } 2 5. 
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the rules relating to · the intercourſe of diffe- 
rent ſtates. Whatever in this behalf reaſon 
dictates as a duty of natural juſtice, forms 
the neceſſary law of nations. This is of 
univerſal and indiſpenſable obligation. On 
the other hand, whatever ſtipulations are in- 
troduced by treaty, or cuſtoms prevail by 
tacit conſent, conſtitute, as between the 
parties at leaſt, the poſitive laws of nations. 
Theſe rules may indeed be varied by ſubſe- 


quent conventions: but no ſtate can, by 
its ſeparate | ordinances, prejudice any part 
of the law of nations, any more than ſingle 8 


citizens can, by tlieir private reſolutions, 
alter 0 law 88 1 en ee in TO 
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15 > Ts; 8 law of. nations: may: _ 


I apprehend, ” be circumſcribed: in its ex- 


tent; as certain European uſages may ne- 
ver have been adopted in Aktien However, 


till the contrary appears, reaſonable cuſtome 
Bays At” ane; be 1 eng * 
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duties, nor from their general relation to all 


Aions, in reſpect to foreigners and foreign 5 
200 benefiaial or pernicious- The fuppoſed 
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We are thus led to inquire into cs 
| by which. the law of nations 1 bea 
_ tained and known. . 


7 Us > 


The principal 40 theſe. is (the uſe af reaſon, 
anima.” 


from natural 


For: men + are not exempted 


other men; becauſe they have formed them- 
fees into diſtinct commonwealths. Their 


Rates, may de motally juſt or unjuſt, as well 


rights and obligations, therefore, which; be- 
come the ſubject of doubt or controverſy, 
Whether they: canſtitute a part of the law of 
nations, mubic be; finſt eſtimated by: icapartial 


and enlightened reaſon, agearding to their 
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neſs of. meaſures, in Ae to morality, 
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our inquiries are commonly advanced. wy 
collateral aſſiſtance. Thus, principally, 
5 practice of civilized ſtates is ade 
either to eſtabliſſ or to be evidence of the 
law of nations. For a- general effect maſt 


(as Grotins * obſerves) be produeed by” 4 


general cauſe. That, therefore, may wen 
be credited and relied on,” in which en 
ae concur. „ ˙ 71.0 485 | 


n 


Parade eue ad mp my 


previous concluſions of reafors, or elucidate | 


what that had left obſcure. In alleging 


modern nations have greater ſeope of hiſto- 
rical advantage and experience; and their 


conduct more effectually influences contem . 5 | 


— 9 


 inflances, a general preference f ſhonld be . ; 
given to thoſe of more recent date. For 


porary ſtates to imitation and conformity: ' . 


Thus alſo the political treaties of modern 


Europe, framed. by men conyerſant in public py 
affairs and reſponſible for their conduct to 
an enlightened world, are'worthier of being 


Se 1 


* e G | 1 


, and of more practical utility, than 
apophthegins of ancient posts and: philoſo- 
f phers, though fuch have Been . 8 
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Collected by two of the een . maſters of 
d ea ag iki 


1 f 


. PRES n e 7 of. na- 
thing may be inferred, is that of the Roman 
people f, on account I both of its admired 
wy aud extenſive . . 


4 5 


5 * 


1 Nor i is «this the OY anthouitati ve colleQion 
to be uſed. - For in regard to maritime affairs, 
the cuſtoms of Europe have been. digeſted 
into ſeveral codes of eſtabliſhed, eſtimation; 
among which, for the credit of this nation, 
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5 1 *The laws of Oleron are the pat oniverally re re- 


4! ceived. cuſtoms of the weſtern part of the world, Which | 
* Richard I. of immortal memory, being upon his return from 
2⁰ che boly war, thought, fit to review and reform; and then to 
give them the ſtamp of his royal authority. Theſe laws all 
„ ee eee pe eee e 
| 6+ after received and entertained from the Engliſh, by way of 
. \deference to the ſovereignty. of our kings in the Britiſh 
. ocean, and to the judgment of c our 8 in ſea af- 


_ fairs, Pon, 
«« You are, therefore, by the laws of Oleron, to dure 
1 e ee them the conduét of ſhips, as 
oy —_— 
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. ſuore alide. 
Ae e eee Bd [they] are to be reſtored to the 


AKT 


ber IV. | or NATTOxS. „ 


tice. Theſe compilations may * conſidered. | 


as declaratory expoſitions, or as e a 
part of the law of . „ 50h FRO 
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cc ned, ithout ed Adi abd . wad whether | 
4 any damage or danger bath ariſen thereby. Whether there 


Wo” be any maſters of ſhips, that do not pay off their marinert 


40 honeltly, without cavil or delays + that haze not treated their 
e mariners with humanity and care; when they were fick In 


their ſervice ; FRONT yhen $97; were opens in N 8 200 


Jof their ſhip, 12 F 
5 « You are to inquire hes at Lis e * 
0 ing, mutinous, and Tebellious matiners 3 after ſuch as have 
. run away from ſervice, or have not come into/# according to 
2 their covenant ;/ after ſuch as ſteal away buoys, or cut buoy- 
40 ropes; and whether any have embezzled or poſſeſſed them- 


«© {elves of goods caſt away, and Cyhich] : are no, wreek, but 


«© Are purſued and demanded by the true owners; For that is . 
25 wreck, properly fo. called, though the ſhip itſelf be eaſt 


e Way, when any creature, though but a dog or a cat, eſcape to 
The cuſtody of fuch goods belongs to the Lord 


40 owners, the favers firſt receiving a reaſonable prom aa; in 


proportion to their hazard and pains. * 


call theſe the lacus of Oleron ; not but that thay are) pee. | 
10 Mat- enough Engliſh,” being long fince incorporated in to 
te che cuſtoms and ſtatutes of bur admiralties; hut the pg h 
4 g them is ſo great, and the uſe and reaſon of them Io gene- 

« ral, that they are known and received all the world over, by 
« that rather than 'by any other name.” Sir Leol. Jenkins s 
charge at an admiralty ſeſſions within the Cinque 'Ports, 
Fa. 2, 1668, vol. i. of his works, kext. ES 
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feement or convention. W the valighly* 


of a a treaty, there is required an adequate 
power in the contracting parties, and their 
mutual conſent ſufficiently declared. It de- 
pends, on the particular conftitution of the 
_ coun try, in hoſe hands the ſupreme fecial 
magiſtracy, or lawful power of treating with 
other nations, ſhall be lodged. But it be- 
hoves each ſtate to ſee, that they e 
with the perſons e due authority. 


All national conventions contrary to the 
= of nature are clearly void in a moral 
light. And it has been + faid, that ſuch alſo 
are nall, as are pernicious to any ſtate ; 
though mere diſadvantageous terms will Bot : 
render them' invalid. But to draw the line 
between treaties, that ſhould be called per- 

nicious, or only difadvantageous, ſuppoſing 
| the dodrine true, muſt often. be a difficult 


he. aa, ol trete 3 in 
general on the ſame rules of interpr etation, 
by which poſitive laws are POM But 1 


= * Vat. b-ii. f. 157. "I 
F Vatt. b. ge r60-—Grot. v. ig. 14.6 13. 


ſhall 
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ſhall mention one maxim to this purpoſe 
| fram, the. Author whom 1 have repeatedly | 
cited, That where a nation is bound to two 
| others by. incopſiſtent treaties, it ought to 
give the preference ta the old ally: for the 
engagement was abſolute and pure with him, 
| as to the power of making it; and his right 
muſt in the ſecond contract, be underſtoocd 
to be tacitly reſerved. This, however, ſup- 
poſes the farmer treaty to ſubſiſt in full 
borge: for it is obſeryable, that national con- 
ventions may grow obſolete by diſuſe, neither 
party exaQing performance of the ſtipula- 
tions ; or may be defeated and nullified by. 
mutual jnfraQian, much mate cafily than 
munieipal laws can loſe their effect. Ano 
ther reaſon of preference, is the juſtice of the 
cauſe comparatively between the two allies, 
No treaty + can _ ** een iaiqui· 


tous e 


By treaties nations may acquire nem 5 


righüg; as an acceſſion af territory, condi- 
tional payment of tribute, and the like : or 


their moral rights, which depend on the na- 


nem 


* 111 b. ii. g. . 
+ Vat. b. il. S. 163. 
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ntion be moll 


"may by politive oon 


fed nd ſecured, Thus it may be thought a 


moral duty o humanity, that one nation 


- ſhould” communicate its ſuperfluities to 


Another, which ſtands in need of them, for 


an adequate compenſation: yet, by treaties, 


traffic may lawfully be laid under many me 
tive W e ns NIE * 115 
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| Natorat rights may kinstinbes aue be 
228 without expreſs treaty, by the will 
of ſome ſtate, acting for its own. ſecurity: 
Thus, that countries ſhould, in general, be 
acceſſible to foreigners, is the common pri- 


vilege of mankind. With a infixtute "of 


— Ne N Vionrus : ex- 


| Nm? V 
4 —— W qurve bare tm 
barbara morem . 
N er tit | patria go e. trobibemur 
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ſovereign may iſſue prohibitions againſt as. 
ps ti his OR wwe: a ray W | 
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80 all he may at Sans bean | 
Among which terms of ' ſojourning in 
another country, it is always tacitly im- 
plied, that the ſtranger be ſubject to the 
municipal lars where he reſides, amenable 


to. the courts of 3 _ e mg} 
| n ſentence to 

| The Soha of e every: WY no thaw re- 
ſpedive violations of them, either ſolely re- 
the nation at large, or one or more 


7 ndividuals alſo, as well as the body of the 


nation: for every ſuch violation is to be 


conſidered as a common outrage, though © 
chiefly felt by the immediate ſufferer. The 
fields Ps the huſbandman may be ravaged | 

by hoſtile Invaon ; : ow Ki" os _ bond . 


'4 * 


. 8 7 you $5 
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— may be injuriouſly detained in a ſo- 
reign port; but the community partakes of 
the inſult and the damage. Every breach 
of the law of nations is, for this and other 
obvious reaſons, ene and E by 
_—_ authority. 


The — ation of , ri igh ts 
ſeems to be the equality of nations. In a 


ſuppaſed theoretical tate of nature; all men, 


as was mentioned in the laſt Lecture, are to 
be reputed equal. In like manner, ſtates, 
_ 1 gecerding to Vattel“, are naturally equal; 
| (that is, according to the law of nature as 
applied to them) however they may vary in 
military ſtrength, or extent of dominion. 
The law of nations equally diſpenſes to 
them its rights and its duties: they are all 
as ſeparate ſtates, ſubject to no civil tribunal 
upon earth: they are entitled to ſend and 
receire embaſſadors; and are a ſubſtantive 
part in the great ſociety of mankind. They 
may even remit a part of their indepen- 
deney, and retain the reſt; poſſeffing all 
_ the rights, of which they have 'not made a 
voluntary ceſſion. Such conventual inferio- 
ri ity, depend ng on RT can fabfiſt” no 
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longer than while the treaty, which crcated- 
it, remains inviolate, and in unremittec 
force. Nor is this àa new reſinement; for 
we find Cicero, in one-{| of his orations, 
_ commenting on theſe words, Majeſtalem 
4 Pop. R. comiter conſervanto, as familiar in 
treaties; and by which it was neyer under- 
ſtood, that the inferior nation renounced all 
claim to independency. Wnile a people 
ſtill enjay the freedom of treating and con- 
tracting authoritatively with other ſtates, that 
ſeems ſufficient to denominate them a na- 
tion. The exiſtence of a «thy As _ 
frame alter it elt general en 


The 8 of 1 or ditine jd ; 
- minions, may next challenge our attention: 


for theſe limits circumſeribe;. thei: effect of 


municipal law ; by their largeneſs they add 
to the public power and convenience; and 


where they are unſettled, Bire ” icky to 


eee kaſtibties,. 


9 


The rights, by link e are s ap- | 
_ propriated to any ftate, are Cs hs 7 con- 8 
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Property excluſive of all others, over 
| 8 is generally underſtood to 

be a right introduced by civil ſociety: by 
Which, I apprehend, is meant ſuch property 
as is permanent, tranſmiſſible, and may ſub- 

fiſt — from ns and "UNE 
| W „„ | 


\Pallogdoif 8 to PUR this opinion, | 
arguing”, that all ſovereign . princes and 
+, commonwealths are now actually in a 
* ſtate of nature, and their proprieties are 
* not determined by any common law or 
judge, but ſolely by compact, and the 
< natural męans of acquiſition; and yet it 
«was never imagined, that princes might 
4 ravage or ſteal from one another, without 
©, incurring the guilt of rapine or theft. 
But we may obſerve, that, as in a ſtate of 
nature compact is of no force, except as be- 
tween the contracting parties; ſo a treaty 
entered into by ſeparate ſtates gives no 
right, except as between themſelves, and has 
no reſtraint or influence upon other nations. 
Thus, if Spain cedes any territory to France, 
the title, as Ban thoſs _ is im- 
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mediately by oompact. But in order to ex- 
clude other nations, the anterior right ſo 
conveyed muſt depend on occupancy. or con- 
queſt, joined to continued poſſeſſion. Now, . 
what is in my preſent. poſſeſſion and uſe 
cannot be invaded, conſiſtently even with 
the law of nature. Conſtant and imme- 
diate occupation is indeed a neceſſary in- 
gredient i in ſubſtantiating the title. Tt ſeems, 
therefore, that neither individuals in a ſtate 
of nature, nor independent ſtates, are at all 
capable of that fort of ownerſhip or domi- 
nion, which is ſo much the ſubject of muni- 
cipal laws, and which alone I take to be 
meant, when it is {rag hon ppp Is FE 
clothe "_ civil ſociety. 5 75 | . 
"do" to ee and nen weng 
of the ocean, doubts have been entertained, 
whether they are ſubject to ap propriation by 
the neighbouring ſtate, or to any peculiar 
dominion. The ſame divine grant (ſays 
Fuffendorf *) which | firſt gave man a 
right of aſſuming the ſovereignty of the 
earth, included. likewiſe | the ſea. But the 
| Sire reſult of this N ſeems We: - 
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ee inden ef right. 'Neceflity, indeed; or 


— 


general good, might in other things juſtly 
introduce excluſive property or dominion : 
but the main, for the uſes of fiſhery and na- 
vigation, (as Vattel · obſerves) is inexhauſti- 
ble. The argument of our learned Selden + 
Teems to be, that the free communion of the 


ſea is permitted only, and not .znjoined,. by 
the e law of nations. How far the 


open ſea can be thought holden in unceaſing 


occupation, (which the law of nature, I ap- 
_ prchend, requires to form an excluſive title); 
and how far rights of fiſhery and navigation 
arte mere facultatis, and not loft by: diſuſe ; 
has been debated by very expert antagoniſts. 

All agree that the ſea, for a certain diſtance 
from the coaſts, may, for many reaſons, be 
juſtly appropriated by the adjacent ſtate. 
A more extenſive ſovereignty may certainly 
be conveyed by treaty, ſo far as the con- 
tracting nations are concerned- We may 
alſd truly inſiſt, that no dominion over the 
ſiea is ſupported by ſo many or ſo ſtrong rea- 

ere as that of the Britiſh empire. It has 
been e W * ” 


| 25 B. i. c. 23. 


| fignalized 


"oft almoſt general — „ 
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The conduct of nations to each other, ns é 
bm, hoſtile or pacific,' may either con- 
fiſt in a reciprocation of good offices, anỹd 
beneſicial commerce, or rage out in battles 
and deveſtation. To compoſe differences 
and to preſerve and improve amity, it is 

| neceſſary that nations ſhould treat with each 
other; which muſt be done by public mi- 
eſs of embaſla- 

and uni- 
verſally obtained, is derived from its eſſen- 
1 A to the common benefit of man · 

kind. 9 1 5 N 
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| ; They may have different of rank 5 
and precedence, but the more ſubſtantial 
rights are the ſame, of all - thoſe who t 
are lawful legates from one independent 

ſtate to Wr e 1 | 
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The fſacredneſs of publio miniſters in- 
cludes their exemption from the civil co- 
ercion of the country where they reſide. 
As to this point, F ſhall only obſerve, that 
IA they are guilty of an offence. highly cri- 
minal in its 'own nature, or Secelin 2 inju- 
ridus to the ſtate to which they are ſent, 
they and their papers may; conſiſtently with 
the law” of nations, be ſecured, to pre- 
vent the accompliſhment of farther mif- 
chief: though it ſeems: both expedient and 
Juſt, in no caſe, to proceed to a municipal 
ſentence on their crimes, but to be con- 
tented with remitting them and their accu- 
fation to the Ree” that oo N. 8 
ecommiſſion- | TA 


2 


| Einbaſtidors mitt be cis by U . 
ſupreme magiſtrates; to whom the civil 
conftitations: of each country intruſt the 
right of making peace and mn and of 
treating with other nations. In Britain; 


this power is happily lodged with the king, 


or queen' regnant; of the united kingdom. 


The actual poſſeſſion and exerciſe of royalty 
is ſufficient to authoriſe the embaſſadors 
etedentials. It is- not requiſite that the 
ſtate to which he is * * pry 


* 
3 
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into his maſters title to the crown. The 
lay of nations, according to the opinion of 
a very acute reaſoner * on the ſubject, pays 
this deference to a king de facto. obſerving | 
herein a rule ſimilar. to our municipal provi- 
tion, which exempts from the imputation of 
treaſon thoſe who aſſiſt eee . | 
* 2 by * eee, 245 


r 
1 


N "+ 


e the (wha 5 78 el 9 
Pons not the only. conſideration.  Objec- 
tions to an embaſſy may ariſe from the 
unſitneſs of the perſon employed; and 
whether he ſhall for that, or ſome other 
reaſon, be refuſed admittance, depends on 
the law of nations, to be judged of by that 
power to which he is ſent. Thus, if a 
traitor , attainted by our laws, ſhould, be ö 
eee as a public legate to the Britiſn 
court, it would be a juſt cauſe for remand- 
ing him to the foreign potentate, Who 
ſhould- fo. contumeliouſſy inſult our ſove- 
reign and his people; although it might 5 
not be adviſable, that the ſentence on tbe 
criminal ſhould in ack ona be N into f 
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When embaſſies, and the mediation of 
ciliate exaſperated nations, and to adjuſt 
the diſputed rights between them, there is 

: no juriſdiction v upon earth to which they can 
may; indeed, {ſpontaneouſly 
ſubmit to the — of ſome other 

, Nate : but that is voluntary and occaſional; 
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= 3 This vic Blend mode of ſeeking Juſtice 1s 
1 2 into the leſs, or more ſolemn. 


Pl Fi 


ſolemn war, it“ et that thete * 
ſome cauſe of complaint highly important 
and well founded; that ſatisfaction ſhould 
have been applied for in vain; and that the 
war be commenced by the authority of tha 
magiſtrates, to whom that charge is p 
mitted by the — n of the 
"SE . | | 5 


0 theſe conditions it Apes a hos . 
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1 as another previous requiſite, that the . 


war be declared in form. This cuſtom was 
adhered to by ancient nations; among 


the Romans 4 it was inviolable; and it 


is in general much OY by modern 


be i 


The rags for its nec 
are, to ſhew that the war is cond 
public — not by private ihdividuats; 


of taking up arms; and u ad 4 „ 


175 13 Hh 6s) an 


©, Cic. de Ott l. $5 Gl N The Slat ce Fe: A 2 
«© repetitts geratur, I ſuppoſe, deſcribe a war of repriſals, and 


ſhew the antiquity of that practice, though it appears to have 

been afterwards diſcountenanced by the Roman law, - | 
 þ Grot. b. iii. c. 3. f. 11.—Barb. Comm. ibid. —Vatt. b. 
Ui, 5. St 52, RON pol, law, p. iv. c. 4. F. 16, | 


d by 
that there is juſt cauſe 
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menace or admonition to the enemy to avoid 
4 enſuing calamities, by doing juſtice and 
þ Teparation. Another end may be propoſed 
by it, which is, to facilitate the terms of 
peace, by diſcriminating the rage of unautho- 
rized violence from formal and ee hoſ- 
tilities. Thus by the treaty of Aix-la- 
Chapelle, prizes taken before the declaration 
of war were to be reſtored. It is plain there- 
fore, the declaration of war was of uſe and 
3 benefit in en thee: * ee 


F neden i hand, Bynkerſhock, a man 
of a penetrating and original genius t, argues 
very ably againſt the neceſſity of ſuch public 
denunciation , before the actual commence- 
13 ment of hoſtilities, as not abſolutely re- 
A quired by the law of nations, though it may 
be the part of heroiſm and magnanimity. 
That celebrated foreign juriſt, however, ad- 


mits, that, except in a war merely defenſive, 
there ought indiſpenſably to precede an ami- 
5 cable eee — e as ee as r 
5 en built f. 56. | . 
1 Q. j. p. I. i. e. 2. | my | 
| iy V. Ow. 45.—Freem, 41. "+ 
a But 


leer, iv. or NATIONS. WS ' 4 
But the Proffeſſor De a writer of | 'Þ# 

hn ae humanely moral principles, ſurely 

carries his ſentiments: to the romantic height 'Y 

of chivalry, when he aſſertsꝰ, that we ought "7 

not to commit hoſtilities immediately on de- 

claring' war, but to wait ſo long at leaſt as 

we can without doing ourſelves a prejudice, 

until he, who has done us the wrong, not only 

plainly refuſes to give us ſatisfaction, but has | 

put himſelf in a-eondition to receive us with 

1 * reſolution- 1 J | 


| 0 ien ſhall 4 RFI more «ratings 

Je Sane the author, whom I have juſt cited, 
fpoſt indictionem (ſays he f) bona hoſtium 
« vulgò capiantur ; et hoſtis in boſtem 0 _— 
* rectè agut, i pacta non obſeent.” The 1 f 
Roman lawyer Tryphoninus ſeems to 80 — 
ther. He affirms t, in pace qui pervenerunt * - 

« ad alteras, i bellum fubitd exarfiſſet, eorum _ 

4 ſerus. efficiuntur, apud fab ai OO wa n 
. ane ks 1 5 1 


But Nite | 11 war ao now never n 5 
by Eu W nations as ſlaves; and the n 
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gour of the rule, in regard to the perſons and 
goods of enemies, found in a hoſtile country 
at the commencement of a war, is relaxed 
often by mutual ſtipulation, and oftner by 
de hre clemeney of ger [off 3 


* is gad - to have votes determised — 
all the judges of England, that if a French- 
man comes into this country, after war is 
proclaimed againſt his nation, his perſon and 
goods may be ſeized; although he was dri- 
ven here 5 a tempeſt. But if he arrived 
before the proclamation, his 2 and goods 
ſhall be * If this opinion be authentic, 
it ſhews that the asu Hoſpitality of 
the Engliſh people, to a certain degree at 
| leaſt, had long ago, by continued _ ri- 
| —_—_ into received law. F 


We 100 allow, ſuch ſeizures from un- . 
armed ſojourners have very little appearance 
of magnanimity. Thoſe rights of war and 
conqueſt, where there has been preparation, 
or at leaſt opportunity, for GY are more 
honourable ſpoils. 


- 


-  ® Jenk. 201,—Ow, 45.—Freem, 41. 
9 Vatt. b. iii. F 183. 


— 


1 . OF NATIONS. 55 12 


It is commonly faid, however, chat Vice 

tory, in an unjuſt war, can give no true title &_* 
to poſſeſſions, becauſe all the right of making 3 
war is derived from the juſtice of the 
 cauſe®, Although this may be undeniable, 
ina ſtrictly moral and conſcientious light TRE 

it is, I fear, a merely theoretical principle, 
and can have little effect. on the ordinary — -. 
commerce of the world. For who is compe- 
tent to eſtimate the juſtice of the War ? 
Certainly it belongs to that power, which is 
conſtitutionally e to declare hoſtili- 
ties. Neceſſity, therefore, has eſtabliſhed; 
that a war in form ſhould be accounted juſt 
on both. ſides. as to its effects t. Acqui- 
ſitions ſo made, are reputed valid and law- 
ful, without reference to the juſtice of the 
cauſe, which is ſuppoſed to eaſt: in the con. 
. of wanne a 


It —_ aan. { 8 as bn ; 
| ſhall repeat c on a future occaſion, that the va» - 
luntary law of nations, which authorizes 
theſe rules of rene, does not "OY: to hee, | 


L - g 5 
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* Vatt. "oY All, 6. 183. 5 5 e | 
- + Vatt. b. in. f. 40. 190, 205. 208. 209. 212. 229.— 
Grot. b. iii. c. 6. f. 2. ſubdiv. 1. e * law, p. iv. c. 7. 
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whoſe arms are unjuſt, a genuine right, 
capable of diſculpating his conduct, and ac- 
quitting his private conſcience, but only the 

external effects of a ey" and 0 
| among men. | 7 

We are not to imagine, that even in time 
of: open hoſtilities, all national rights * and 
obligations ceaſe. * Regulus + verd non de- 
but conditiones paCtioneſque bellicas et hoſtiles 
| perturbare perjurio. Cum juſto enim et legi. 
< timo bofte res gerebatur : adverſus quem et 
2 totum Jo feciale, et multa ſunt jura com- 
* munia” Both the neceſſary and volun- 
tary law of nations have effect in war; 
which, among civilized ſtates, is never all 
lowed: to rage with unlimited and untem- 
pered fierceneſs. Thus it ſeems eſtabliſhed, 
that heralds f, and all who come to offer 
terms of truce and accommodation, are ſa- 
| cred and inviolable; and that captives || can- 
not juſtly be flain, or otherwiſe pins for 
their brave defence. | 


F 25, 26. „ 
+ Cic. de Off. I. iii. eng Sew 
4 Vatt. b. iv. $. 87. 5 
{| Vat. b. iü. g. 143. . 
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Vet conqueſt has ſometimes been hes 
to ſuch extremity, as to end in the final de- 
lation of the vanquiſhed flate. This . 
the fate of Carthage. The Digeſts * ac- 
quaint us that a plough was brought into 
that city; by which ſolemnity it ceaſed to 
be a ſtate, and to be any longer capable, in 


a collective view . its inahtawts, of N 


rights. 
4 What may poſſibly lead to * cataſ- 


trophe, is, that nations frequently continue 
war, from a fear of making the firſt adyances | 


to accommodation. 3 


3 "4 


In any caſe, hae, can hardly be a moge 
beneficent or glorious office than that of re- 
conciling belligerent powers ag a common 
mediator +. It may indeed require great pru- 
dence and dexterity, as well as uprightneſs 
of intention. But it is an indiſpenſable moral 


duty, on thoſe ſovereigns and ſtates who are 
2 Pee of the meant of ſucceeding i in it. | 


— 


The Wedintor is not the guarantee of 2 


treaty, becauſe he has ben it to a oon 


> 's; 5 et 4 4 8 
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3 1 | | 
+ Vatt. b. ii. F. 328. and b. iv. f. 1 5 
3535 is cluſion. 


— you res - 
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I 


5 cluſion. This is an engagement | too meat 
moment to charge him with, ex pt by his 


expreſs ſtipulation. He is rewardef, not only 
| with the ſatisfaction and renown of ſo me- 


ritorious an exploit, but with the increaſe of 
his domeſtic advantages and ſecurity. For, 
when the flames of war are kindled, who 
can preſcribe limits to tho: danger and ho 


— +" hd 


'A ſubſiſting war between 2 or more na- 5 
tions, may lawfully form a reſtraint on the 
conduct of other ſlates. I have before uſed 
the expreſſion of neutral powers. Thoſe 
monarchies and ſtates, who would be thought 
to preſerve neutrality, are prohibited by the 
law of nations from aſſiſting either of the 
contenders, to the immediate detriment: of 
10 known enemies ones off n n 


Such eh es, is jet 3 
afforded by contraband . commerce; whieh 
includes + all ſuch articles as are apt inſtru- 
ments of war, when they are tranſported: - 

from the ſuppoſed neutral to the belligerent 

country, and without being manufactured 
into a different form enen Hey 5 


vy G 5. L i. Ce 10. 
may 
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may be of uſe or ornament in times of public 


| peace. Such intercourſe, indeed, is by many 


European treaties laid under ſpecified re- 
ſtraints. But reaſon ſuggeſts the regulation 
above advanced, as part of the univerſal law 
of nations. e 3 


* 
* N 


War i Is only permitted. It is not the na- 
tural ſtate of nations. The reſtoration of 
peace reduces them to their proper * relation 


to each We which i is that of ws and 2 
'T PERS" EY 


Thus 1 e e to n 
ſome of the principal matters, with which the 
law, of nations is converſant. To gain a 


comprehenſive knowledge of that law, and to 


cultivate a reverence for its precepts, is wor- 
thy of the greateſt minds, It is a ſtudy rich 
in delight, ineſtimable in importance, and 
which has for its objects, the peace, the =p". 


ins and the _— of mankind. : 
* * Pull, b. vl ©. 6 0 
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F THE LAWS OF-ENGLAND, IN A GENERAL = | 


uw, AND WITH RESPECT TO THE ͤ ( 
| VARIOUS SOURCES FROM WHICH || 
HET HAVE BEEN DERIVED. © *- | 


* o — 


Muli dies variuſque labor mutabilis avi 
© Reteulitinmelus Ving. Ä. 
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IxCTURER Tus FIF' 
br THE LAWS or ENGLAND, IN A GENERAL. . 
SN VM, AND- WITH RESPECT TO THE VARI. 
OUS SOURCES FROM WHICH THEY HAVE. 
BEEN DERIVED, , 
II the former Lectures I have endeavduν⁰e¾ỹ᷑ 
10 explain the fundamental principles of v = 
eral juriſprudence and civil govert .: > 
- far as T Judged them a nec or at leaſtt 
, | l Wo uh 


b ture; 1 thoſe of poſitive _ 
+ erally confidered hirdly, thoſe — BE 
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eſtabliſh the ſeveral ſpecics vp magiſtracy, c or 
different kinds of dominion, | 
'_ _ commonwealth, and 2 thoſe which re- 
gulate the conduct of nations to each other. 
T propoſe, now, after the brief diſcuſſion of 
theſe Eelitniry doctrines, to take, '#s it 
were, a general and diſtant proſpect of the _ 
laws of England, before we deſcend to exa- 
mine the particular objects about us with 
more exact attention. | 


9 


The Natural law, inveſtigated by FR 
exettiſe of the human Faculties, "and the 
. Divine will, as it is expreſsly revealed, (Both 
,. . of which we contemplated in the firſt 
Lecture) are the moſt ſtable and eſſential 

grounds, the immutable parts, of the laws 

of England. Where the poſitive laws are 
ſilent, all courts muſt determine on maxims 
of natural juſtice, dictated by reaſon; that 

18, according to the law * of nature. The 

neoeſſity of recurring to primary principles 

of Tight and wrong is ayoided, where the 
municipal inſtitutions a are expreſs: it is then, 

in general, concluded, that they are founded 
on the law of nature, or contain | nothing e. 


pugrant to it. 45 . 
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The other ſources; from which olr\Epgliſh = 
1 have been derived, it is no-. my intfn 
a to conſider. 1 * bo n oline 


2 > > ali ah add 2 
Nil 1 vi 41 


The 1 of England are ee by oy 
Forteſcue, chief juſtioe and chan cellbr to 
King Henry the Sinth, and of muell ability 

and knowledge for that age, to be of earlier 
antiquity than thoſe df Rome or Venice, 
and to have remained unchanged through „ 
al the revolutions: of empire to whigh-this — 
hath been ſubjected. Tt: 8 * 
appear from whenge the learned judge co | 
derive this opinion, except from N 18 
vcal for our municipal inſtitütions ; but it 
has too much appearance of partialit) and by 
prepoſſeſſion. Indeed the ſimilarity! of our 
* to the Greek, as well as other in- 
ducements, has perſuaded ſome men to be- 
lieve, that the inhabitants of the weſtern 4 
_ extremity of our iſland were eivilizod an, 
_— with commerce, in a very remote 
Vet if: we conſider, on the other hand, 
wha beben Nate of this country,; when it 
Wes firſt viſited with an armed foods: by the 
= -. | Romans, you the rg of time . which 
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exerciſed dominion here, we muſt 


' that very few, if any, of our general 
cuſtoms are of a Britiſh „ 


_ ons to that invelion. . 


; F 
bs #? 85 4 "2 


| The. Roman „ flouriſhed - in 


ee 


hundred and ſixty years, from the reign of 
— to that of Honorius; during which 
ſome of the moſt eminent of the law- 
Vers „ whoſe opinions and deciſions are col- 
lected in the body of the imperial civil law 
as particularly Paulus, Ulpian, and Papinian, 
ſate in judgment here, and diſtributed juf- 
tice, conformably to their diſcipline, to the 
inhabitants. At the cloſe of this period, it 
is not very probable, that any other rule of 
determination ſhould. he aſten referred to, 
or be much regarded, beſides the laws of 
Rome. The intereſt and inclination of the 
Roman magiſtrates in Britain diſpaſed them, 
and power enabled them, to fix the impe- 
rial conſtitutions with rooted ſtability in 
this dependent country, while the ſpitit of 
the ne is repreſented, as too ni 
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broken and reclined to defeat orveh ſuch — 
a deſign, even ſuppoſing the two ſyſtems (j 
there was then any regular ſyſtem of Britin 
laws) could in real excellence have born mw 
e tug ( 


— 


x it FER as Prone we e even yes ; - 
a proſtrate and ſubdued country do not 

eaſily give place to thoſe introduced by the _ 
oonquerors, this may be true, if a ſnort pe- 
riod is expected to accompliſh the altera« 
tion: but ſuch a ſpace as above limited, 
ſeems fully ſufficient almoſt wholly” to 
eſtabliſh the Roman juriſprudence among a 
people in ſuch circumſtances as I have 
alluded to, and who cannot reaſonably 
be ſuppoſed: to have had any "authentic 
code, 38 written memorials of municipal 
Poſs: 0 e 


The refined eydem of: + thoſe, wh wers 

| ohilefophere as well as juriſts, was after- 

wards ſhattered and overthrown by the ſuc- 

ceſsful invaſion of. the Saxons, and the con- | 
ſequent prevalence of their cuſtoms; which 
however appear in the ſucceeding ages to 

have ſtrongly engaged the national partialitxn 

in their favour, and are conſidered as ſtill 


| : RE... 


"| Jeb! complete, and their dominion of. ſhorter 
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one great adden our laws. The vernacular 
language ſuſtained as great a revolution: 
in'which, compounded as. it is, the Saxon 
dialect, I believe, even at this day, both in 
idiom and pronunciation, has the predomi- 
nance, eſpecially among all thoſe employed 
in huſbandry, and living remote from con- 
ſiderable tows. So that hiſtory can hardly 
parallel à nation ſo metamorphoſed; Which 
muſt be aſcribed to the numerous hoſts, and 
wide diſperſion, of thoſe victorious emi- 
grants; and the memory of which is Qirile- 
inply preſerved in Wales, where a ſceming | 
abridgment of the word Saxonic is ſtall 
. uſed to ſignify the Engliſh tongue and 


The Win 8 were 

interſperſed with ſome few Daniſh vhages 
Little, however, of our legal polity is 'de- 
rived from that . ſource ; for the number of 


_ thoſe: invaders was ſewer, their conqueſts 


8 continuance. Nar ſhould we here omit to 
pay the tribute of praiſe and admiration to 
the venerable Alfred, who, though at times 
e in the field. had a more un- 
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ol government, and in the defence of that 


_ political fabric, which in his time, and by 


his care, is thought to have been reared on a 
plan of harmonious en and Seautiful 


rande 


But the wa 8 . nates ever 
perhaps was made in the laws of this 
country, was that which was accompliſhed 
under our firſt Norman monarch. By What 


avowed authority this change was effected, 


is beſt ſeen in Sir Martin Wright's Intro- 


England, as a general authoritative ſyſtem. 


Whether any ſtrictiy feudal principles had 


before prevailed, is a diſputable point; but 
fomething * ſimilar was certainly in practice. 
The feudal law itſelf much varied in diffe- 
rent ages, being of indeſinite antiquity, and 
3 Oey uſe among the Northern war- 
riors, when they firſt deluged the Roman 


g eee their victorious multitudes. Its | 


_ and AT l is to con- 


— Fo RS # | 


. o J. . . die. 7: 
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9 5 ſtitute 


duction to the Law of Tenures, throughout 
that judicious performance. But I ſhalf 
here curſorily remark, that this Was the 
date of tranſplanting the feudal law into 


1 


*\ ; 


p | | - "4; | 
15 i ä 
140 Or 7 Taz LAWS or ENGLAND, Laer. v. 


ſtitute and define the relation of lord and 
vaſſal; of the lord, who is ſuppoſed to be 
the ultimate . proprietor of the whole terri- 
tory or kingdom; and of the vaſſal, who, in 
conſideration of lands granted to him, is 
bound to perform military ſervice, and to 
render homage and reverence to his feudal 
fuperior. The variations in this pol it y 
meant to be alluded- to, reſpect the perma- 
nency of the tenant's eſtate on the one hand, 
which gradually grew more firm and du- 
rable; and the conditions of his tenure on 5 
the other, which progreſſively became more 
multiform and. oppreſſive. Thus a whole 
kingdom was. bolden, (a word here uſed in a 
technical acceptation, and ſignifying, that it 
was enjoyed, in divers diſtricts) on certain 
terms and conditions, with an acknowledg- 
ment of reverenoe due to the liege lord, 
| and of his preheminent dominion in the 
lands. The actual occupier or tiller of the 
foil very rarely, if ever, held of the ſovereign 
himſelf, but of ſome intermediate lord; who 
in his turn was a vaſſal, and owed ee to 
| one, whoſe domain was more extenſive, and 
who was proportionably higher in military 
| Fun and dignity. | 
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The fandal 1 Was firſt authentically 


reduckd" into wrong by command of the 


Emperor Frederick. That prince cauſed 


Obertus and Gerardus anno Chriſti 1162, fo 
compile, out of the various cuſtoms pre- 
vailing in different regions and cities, a re- 
gular code, which, under the title of Frudo- 
rum Conſuetudines, we now find ſubjoined to 
the Corpus Juris . 5 a cifcordaut kind 


of u ee 


bag * 


But: king befoie this chile ve Ge 


* - 
48 


tion appeared in the world, the ſpirit and 


eſſential characteriſtics of the feudal ſyſtem 
had ſpread, wherever the Northern i in vaders 
came and conquered, and not in our parts 
of Europe only, but alſo in the ſouthern 
and eaſtern | extremities; ' and though the 
name was wanting, the fame idea of mili- 
tary” ſubordination, in reſpect to the te- 
nure of land, was eſtabliſhed among the 
Turks. Such and ſo extenfive was the 
change wrought by thoſe who triumphed 
r the Tolls aw the Meer and exiled 


CY > Da Js; £ I. i. a eee 2 corp. . civ. 
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pe inſltations and manners of” the 


: The Weed RG the foudal ins? in 
England, admitted under the pretext of put- 
ting the nation inta a poſture” of warkke 
defence, was the occafion (as has been fre- 
quently remarked) of conſequences not fore- 
ſeen by thoſe, whoſe conſent was to that 
end ſought and obtained, I mean of that 
national ſynod or parliament *, which was 
. convened for this important purpoſe. - From 
the uſe of a few feudal expreflions, probably 
little underſtood by theſe legiflators, infe- 
rences were drawn tending to aggrandize 
each feudal ſuperior, and in particular to 
advance the prerogatives of the crown. 
But I think it unneceſſary to treat more 
minutely of this polity,” more eſpecially as it 
has been the . * ſeveral W 
| — > HE 
As-to. what 1 have juſt alluded ta, de 
_ augmentation of regal power, it may be 
here obſerved, that we find little, if any, 
traces of e * or ideas conceived, 
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of this kind, while any, Anglo | 
was on the throne. It may ange, de 
anſwered, that the hiſtory of thoſe times 
is involved in much obſcurity; Vet it is 


ä * little, if at all, known'or attended to 
| | EE |» 
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not doubted, but that we then had a formed 
conſtitution national councils, and prov in- 


diſtinguiſhed for attempting any deſpotical 
encroachments; and we may reaſonably 


infer, that in Thaw times the legal liberty of 


the ſubject was more extenſive and more 
ſecure than under their Norman ſucceſſors; 
although one of them, indeed, King Bens 


the Firſt, made ſome advances towards 


kl mo 1 . _ con 
dation. 23 | _ 144 | 3 
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00 SR cloſe of wh; " Pen 


prince's reign, there appeared in Europe 
ſtudious and ſpirited affection for the Roman 


civil laws; which, ſince their extermination, 
together with the imperial legions, out of 


Britain, had been ſucceſſively digeſted into 


the Theodoſian and Juſtinianean codes; and 
which within the ſame period had at inter- 
vals revived in ſome cu¹¹b̃ though 


Fg 


cial: magiſtrates. + None of thoſe princes is 
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in our ow˖ .. They were now "cultivated 
even here with ſome regard, being admitted, 
in a very imperfect degree indeed, to a 


ſuffered to invade or influence the freedom 
of our political conſtitution f. But in other 
matters our juriſprudents ee their 
eee eee Rome re 


2 1 i * £M-- 3 
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„ Spie it is true, forbad His ſub⸗ 
J from having certain Jaws, imported 
from Italy, in their cuſtody. Whether the 
inhibition was levelled (as Sir William Black- 
ſtone t thinks) againſt the Cæſarean Code, 


or (according to the opinion of Selden ſ and 
others $) againſt the Papal decrees then firſt 
imported hither, "it was ſoon rEvoked 'or 
loſt . its A" 1 "for- we. are” "ore ** a 
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ſort of jus poſtliminii, though they were not 
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Ys 'laws, particularly thoſe cont 
the Digeſts, the critical reader, 1 can- . 
not but admire: the Dreciſion 
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After a little * with the Roman 
ained in 


elegance, with iche they are — | 


and received as part of our immemorial 
common law, flowed perhaps from this 
ſource. I have before quoted rules for the 
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interpreting of laws, which Teem"'evidently 
taken from the Civilians. Thus aſſd our 
lega "apophthegm, That no man ſhall take 
advantage of his own wrong, appears but a 

tranſlation of the language of Ulpian , 
Nemo e ſuo delicto meliorem fuam . 
„ fionem facere poteſt. Some af our catlieft 
juridical writers, particularly Bracton and 
Thornton, have tranſcribed conſiderable pa- 
ſages from the Roman collections. 
they did, according. to Selden opinion, not 
becauſe they thought any foreign code could 
bind the ſubjects of this realm, but in ordet, 
that where the laws of England were 

ſilent, they might confirm tfieir own prob- . 

lematical or conjectural poſitions of /natural 
"I" by the Err N . 8 
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Several maxims,. —— in general terms, 


ofoche Inſtrument; and laſtly, to/ſhew;/that 
_ unreaſonable evans; which have mani- 
feſtiy 'orept in * errorr primo, ought, not. 
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(where | both / laws mere conſonant to each 


enplain dur municipal - inſtitutions, | The 
ſame. very learned antiquarian mentions 
ihre inſtances, id which arguments taken 
from the Roman laws were uſed in out or- 


dinary courts of 3 firſt, o mer K and 


and. a il — called by. the Civilians 
of his priory ; ſecondly, to prove, that where 
v0 time is mentioned for the payment of 


y it ſhall be due from the ung 


withſtanding their duration, to bo aboliſhed. 
Such ancient examples of practical Engliſh 


lawyers borrowing from the Civilians, are, 


+ believe, extremely rare; but in more mo- 
dern times, ſince the buſineſs of the Chancery 


has become ſo diffuſive; the advocates and 


judges in that court have frequently and un- 
reſervedly refotted for arguments and illuſ- 


trations - eee .of 


. * d * 
| the Roman civil law. ? T LES: 


The three kinds of laws”: which: ü 


gent zoned as obtaining force i in England, the. 
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pu. K 8 * n Gen — 
the remains of their int dis- 
tincꝭ ſubjects. Ibe frame of our whois og 
ſtitution, the trial by jury, and many re. 
ceived doctrines reſpecting crimes and puniſn- 
ments, may be conſidered as of Anglo-Saxon 
original; much of the lay concerning landed 
eſtates depends on feudal. principles; and in 
contraQs affecting perſonal property, even 
our legal judicatures (as diſtinguiſhed from 
thoſe. of equity) hayvg been long ua 
_ quainted. with, the uſe of the Roma 
ſtitutions: in which branch. it waz 

be expected, that our municipal j 
could cateleſsly oyerlogk ſuch ꝝſeful 


pilatiags, or dot their £ycs,..aggjnſt de 


light to be received from thencs in illuſ- 
trating theſe ſubjec, and forming their 
desciſions. It was ſurely pradent to ue 
theſe. deglarapory- m me 9 che Auen 
of, natural. j uſtic 

learning and experience, 1 our 
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Tum is generally explained by 
M's to be © ab eccleſd, ſeu viris 
eccleſaſtiais conftitutum.” | But let us be 

more particular in our inquiries. Our eccle- 

fiaſtical polity is not only diſtinguiſhable 
from foreign canon Jaw, but the e m_— 

_—_ of ne texture. * 

- Peckeſiſtica coditittling ” . firſt to 
en the form of laws in the time of Con- 
ſtantine, who added the energy of public 

authortty to the ſynods at which they were 
5 After hin! Juſtinian f gave a ſolemn 
_ ratification, by the words ' Sancimus vicem 
* to > the nt en in 
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I It is afferted, that the canons. made at * el. 
- were; with others, received in this iſland at à national ſynod 
| bolden A. C. 680, by Archbiſhop Theodore,' at the command 
ef four Saxon kings. aye Introd. Fs: 52 XII. Go: 
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| eſtabliſhed Anz counci 
Which, however, became in prooęſo oft 

ſo far incorporated with the other into one 
general ſyſtem, that the foreign canon law 
e ee bene e e 9 
f many of e 
earlier gad-; — Fit | 
canon law: were, Ry 
ſent out into the world under th | 
bees che, eres 1 Ar, El prler 
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recognized any foreign power) the pottfneiat | 
collections were received at authentic” in this 
8 2 Many of the e billes, which : 
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form the text of the Roman canon law, wen 1 
directed into this country, to decide; matters . 
in doubt or contuoverly here. And it farms 
oredible;; that for the-maſt part, tili the dawn | 
of the Reformation, the. Ramiſh canons: in 

nat being derogatory fram the king's | 
* prerogative, . were admitted among ys 
upon the 3 .of. 3 mach. as 
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tines, Was, a8 he admits, Alike ſlichted in 
many parts of Europe. Notwithſtanding 
dbaſe few. inſtances, the papal decrees in 
geteral muſt be ſuppoſed to have greatly in · 
fluenced the eceleſiatical law of — 
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that aſter. the ſixth book of Decretala Was 
compiled by Boniface the Eighth, that pope 
by a bull inforeed its reception, in 
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realm was . Fabjaſtion aj any; man's 
hy except ſuch as have been here — 
enacted, ior ſuch other: as the people at their 
free liberty, by-their:zown: and the kings 
ebnſemt, eee eee obſer ve by 
long uſe. and cuſtom. This parliamentary 
Anion may hat "what nn 
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ons here made in the year ob hi 
are viſually * underſtood by the terrm canon 
being ſubſequent to this "208: receive no 
confirmation by it, and have been foletimly + 
| adjudged not to bind the” 1 * 
walt That is, khey are not bintins n 'I 
the laity proprio vigore, as it is expteſid; or 
on acebunt oh their Hiving been enacted in 
con vocation. For ſomè of theſe laſkmenti- - 
oned cuts are only declatatory” ofthe | 
ancient cahbn law; Which, provided it hath 
_ ble received in uſe amongſt us, ara is net 
repagnant to; the king's Pferoggtidtö, ger a0 
any fagute or erpreſs rule ef the eon 
dw. 1g Rin confidered- as of ſorer I in Bng | N 
land, er as we thoula" rather Tay," (according, 
wo what J have before obſerved) forms part 
of the common law, part of the eceleffa ical 
polity of the realm. Many of bur Preſent 
eccleſiaſtical laws are undoubtedly of tg 
entracten, and ſome ure entirely of Drigh 
gegen, 
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ande than the «reſt, hich are only d, 
when they have. an immediate relation to 
bat ſyſtem, or When offences ape proſecuted | 
with a view rather to the culprit's rofor- 
mation, than to the public 
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Civil, and einen laws: in which" inſtanees, 
Sir Thomas Uraig tells us the inhabitant 
of this iſland have uſually; given the pre- 
ference to the law eccleſiaſtical. Indeed, 
in bre the degrees of conſapguinity, 
the canon, and not the civil law; is followed 
by we? But I know not that to be ac- 
quainted with this mode of reckoning is 
of much farther uſe, than ſometimes more 
readily to underſtand the deſcription. of a 
title to lands by hereditary deſcent. For 
in conſtruing the ſtatute of diſtributions, 
(paſſed ſince the time of Sir Thomas 
Craig) which regulates the diſpoſal of per- 
ſonal eſtates, in caſes of inteſtacy, it hass 
been adjudged t, that the civil, and not 
the canon law, is to be the guide of de- <5 
oiſion. 1 ſhall here farther obſerye of the 
canon law, that to it we muſt aſcribe the 
original of the benefit. of clergy ; Which 
privilege is, however, regulated by divers 
acts of parliament, and by a ſeries of judicial 
. cations, nden t! 4 © 144 OT; ty 8 
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_ conets of judicature, in which, chiefly 


and more directly, the aulpotity of the 
canon and civil law. in, general prevails, 
will be diſtindly mentioned, in treating of 
Jjuriſdichons not We 1 a 


T0 +. 
laws, * the: land. e 
”- 5 6 
£ # by | 30 
4 21 5 „ 4 al 6's # 4 hf 
8 * « 7 * 
7 * « >> We 1 "ne * 
E * 7 „* 25 
1 ö 2 
b Fi 
ISLES, * © \#s a * os bes x 
- * 1 
* = 
% — * od © +; a % 
+ S- A. . 1 
* A — 
- 3 a ERS : N a 
e * 1 FY > 3 * 2 4 7 we $- 4 : 5 _ 7 a6 * 
; 4 


—_ Law of Nations nn Wai 
tuen Har of Britiſh juriſprudence, and has 
always been moſt liberally adopted and 

OY Fry to by our municipal tribunals, . 
— e ber that rule of decifion was 

proper to be reforted to, as queſtions re- 
F ſpecting the privileges of embaſſadors, and 


the Property in maritime captures and 
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But the branch of . the law of enitiqus 
. which there have been the moſt frequent 
occaſions. of regarding. eſpecially fi inge the 

at extenſion of commerce, and inter- 


courſe with 7 traders, is called the law 
; of 


* 
-” 
* 


9 
* 
* 


= 


Lier vu mA GENERAL VIEW, 80 
of merchants. This ſyſtem of generally te- 
cdeixed lam hag been admitted to decide, con- - | 
| troyerſies,. touching bills of exchange, po: 
licies of inſurance, and other mercantile 
tranſactions, both where. the ſubjeQs of any 7 
Foreign power, and (for the ſake of unifor- 
mity) where natives of this realm only, 
1 | | have, been, intereſted in the event. Its doc- 
3 -_ mo have of late years been wonderfully 
- clucidated, and reduced. to rational and firm 
principles, in a ſeries of litigations before a 
judge, long celebrated for his great talents, 
and extegfive learning in general juriſpru- 
dence, and ſtill more venerable for his ani- 
; mated. love, of juſtice. Under his able con- 
| das and direction, very many of theſe 
cauſes have, been tried by a jury of mer⸗ 
chants in Toa; and ſuch queſtions of 
this kind as have come before the court of Wh 
| King's Bench in term time, are laid be- | 
fore the 1 * 2 e ang 1 | 
e 7 
| e la aw . i 10 far 3; it, de- 
| pal on cuſtom, conſlitutes a. part of the 
voluntary, not of the necellary,. law. of na- 
tions. It may therefore, ſo far ag it 19 merely 4 
got, be N by. any municipal legiſ- 
ature, 5 
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kature, where its own ſubjects only are 


* cerned.” Innovations may alſo. be 1 ore in 


the whole voluntary law of nations, ſo'as fo 
"affet the inhabitants of different regions, by 
treaty between the reſpeQive powers. But 
no change can be wrought in the natural 
Jaw: of nations, or the rules of moral 
Juſtice applied to men as the members of 
different ſtates, either by the ſovereigns 
thereof, or _ confederated 1 union — human 
apthorſey-! 3 F 
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rg it may be ſufficient in a. curſory 
manner to allude to the foreſt laws, and the 
local cuſtoms of particular diſtricts. The 
former, though very fortunately fallen into 
diſuſe and decay, can hardly be conſidered 
as wholly periſhed and extinct. Of theſe I 
ſhall take ſome farther notice in ſpeaking 
of the courts of the foreſt. The latter, as 
for inſtance the law of the Stannaries in 
Cornwall, and the cuſtoms of the city . of 
London, cannot properly engage much of 
our attention in the preſent diſcourſe. For 
theſe are not ſo incorporated and intermixed 
with the laws of England, as to have a gene- 
ral A mY that * "ot are rather 
| 1 5 0 . diſtin. 
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our” Gi unwfitten law, and occaflo- 
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tuts or written aw By dy Gr patlla⸗- 
ment, as 1 e more eſpecially thewn 2 2 
che cafe in reſp ts the eccleffaftical pofity . 
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tis exptectin of 66nitnon Taw is is Tome- I .. 
155 contrafted with that of ſtatute law, 3 
F have Here uſed it; fometimes it is oppoſed - 5 
ts" particular and local cuſtoms; ſometimes, * 1 
18 fie fel es prevailing in 9 'of equity; B 
allt meu l ah f in Sate ehen 8 | 
tc ele eto las of Rome.” The original of 
dhe appellation ſeems to be a tranſlation of \ 
Jus commune” or folc-right, mentioned i _— 


'of King Edward the Elder, expreſ- * 
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fing the ſame equal right, law, ot juſtioe 
to perſons of all degrees. It was afterwards 
given to the laws contained in the code of 


16% = Or r LAWS or BNOLAND, reer v. 


King Edward the Confeſſor, which were com- 


mon or general to the whole realm, and in 


that reſpect diſtinguiſhed. from the Northum- | 


brian, and other laws and Hour of lk ud 
tenſiye territorial iber e 
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"Statutcs ate diſtinguiſhed into N a. 


: private; the former being general, the latter 


limited, in their operation. This diſtinction | 
{ary to be attended to, becauſe the 
judges are. bound to take notice of a public. | 


act of parliament; but he, who. would avail 
| himſelf of a private. ſtatute, muſt ſet it forth 
in a ſpecial. plea upon recotd, and ſhew. that 
his caſe is fully within its proviſions, and 
muſt alſo, in ſtrictneſs, prove it in evidence 
by an authenticated copy c compared with the 


parliament roll. However, it has been of 


late uſual, for the caſe of parties ſoliciting 4 


private act of parliament, , concerning . any 


conſiderable diſtrict, or otherwiſe, extenfive _ 
in its effect, to inſert a clauſe. Geelong that 
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I be ſtatues have been, e Un . 
publiſhed with copious indexes; in which 

particular Ruff head's edition is thought to VM 
deſerve the preference. It is therefore a 
matter of ready and caly diſcovery to know 
what is the ſtatute law of the kingdom in 
ordinary caſes. - Occafionally, indeed, it is 
neceſſary to ſtudy the text with cloſe-atten- | 
tion, to call in the moſt approved rules of in- 
terpretation, and to have ſome acquaintance 
with legal topics and ideas. It muſt farther 
be confeſſed, that thero are ſome acts of par- 
liament, which have been productive of much 
controverſy, and of many deciſions in our 
courts of Juſtice, In ſuch caſts, the ſeveral 
judicial conſtructions muſt be carefully ſtu- 
died, in order ſaſely to N th ſtatute to pf 

| the'eaſ in , 18 
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as to has common or - uiiverictth 150 the 5 | 
moſt ſatisfactory method of aſcertaining any 
point thereof, is by recurring to former 
judgments of the ſuperior courts. Theſe 
deciſions are tranſmitted to us, not only ay: 
the. records: thier (which are. Is with. | I 
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1 great order and card} but alſo by very volu- 


minous collections, called Reports, the labo- 
rious works of various learned compilers, 
which have: been: from time to ps ood 
"liſhed; and have! acquired different degrees 
ef repntation and authority; all having ſome 
weight, except a very fe books, which ſeem 
doomed. to total difregard For a period of 
above two. hundred years, beginning with 
tlie reign oft Edward eee theſe Re- 


n e e 4 dach are eee 
te name pf: the: Year: DOOKS, which are un- 
enen authentio; but the legal learn- 
ing tfieye contain is for the moſt part either 
obſoletey or not reducible into * 
1 - Aity, without long and painful aſfiduity. To 
ſtime in particular of the ſucceeding Reporters, 
EZ may perhaps venture to direct the more 
ſpecial attention of my audience. Plouden, 
then, Lord Coke, and Sir George Croke, 
ſeem to have ſtood the higheſt in eſtimation. 
In after times, Saunders; Levinz, and Lord 
Raymond; have (among others) been \cele- 
' brated for their aceurate and copious recital 
al legal judgments, and ha ve done laſting and 
= - importaat-ſeryices: to. their profeſſion and 
” their country. But one of the miſt perſpi- 
[ Ape Alekul, * elegant repoſitories of 
— 
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7 juridical knowledge, is Peere Williams's Re- 
ports. That lawyer, in his own arguments, 
diſplays a ſpirit of genius and e of 
which one would hardly expect e une 

a 1 afford ** eee eee e 


Beides the bucks of 8 9 are 
certain legal treatiſes, which, either from the 
authorities therein cited, and to which it 
would be ſuperfluous perpetually to recur, or 

from the credit juſtly due to the writers, or 
from the approbation of ſucceſſive ages, are 
quoted as demonſtrative oracles of the com- 
mon law. But theſe obſervations ſeem to 

5 intrench upon the ſubject of the enſuing diſ- 

courſe; which is intended to contain conſi- 
deraviond on the ſtudy and profeſſion. of the 

laws of England, and in which it will be pro- 

per to delineate the plan orange in the 8. 
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or THE STUDY AND. PROFESSION. OF THE. 


LAWS OF ENGLAND, WITH A DELINEA. 
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Qui autem inter pretes juris vituperat, fi imperitos juris 
eſſe dicit, de hominibus, non de jure ciuili detrahit: 
n peritis non putat eſſe obtemperandum, non homi- 
wes lædit, fed leges ac jura labęfuctat. 

Qic. Orat. pro A. Cæcina. 
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of any country, amply recompenſes the la. 
jo hong 2 it, by its uſefulneſs and 
l Ef 
| owledpe aſtertains the civil 
rights ant duties of all orders of men in the 


common-wealth ; and muſt therefore be al. 
to maintain a te . rank. 1 
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tiſing lawyer, than to thoſe in any other 
. "ſphere of life. This holds infallibly” true as 
to certain parts, and thoſe too the moſt diffi- 
cult in legal learning, but not, I. ſhould 
think as to the Whole ſcience. It may 
indeed be reaſonably expected from the 
practiſing lawyer, to be. better acquainted . 
with the abſtruſer doctrines reſpecting eſtates 
in land, and other branches of a more pe- 
guliarly profeſſional kind, than men in diffe- 


W4 a2 


rent ſituations. Eut the conſtitutional law 
of ngland ought perhaps to be ſtuc ied with 
the fame attention by all whole rank and 
previous education are ſuited to the acquire- 
ment of liberal knowledge, and who may be 
called upon to diſplay their talents in future 
life beneficially to the public, and honourah ly 
$6-Mdomfelves,. aff ACTON TR. | 
1 59 le 551 leit TAO van 10 
e alerate the time _ labour requi- 
5 zorplith 50-Bagliſh;tfocatineie 
way nelle. ;-thatha-domipetent:,{killi and er- 
Pertneſs in, the laws of orf country, is nat, 
A "tended with this advantage, that: the practi- 
cal lawyer has the moſt frequent voeaſions 
<a uſefully exerciſing his profeſſional; learn- 
ing, though perhaps not all of them equally 
b and — While the moſt 
r an @ £073 Hr * 
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improved. een inn other branches of 
e and the attainments of labotious 


years,” too Serge en en Aan in the 
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OE wes 1 4 A Nie 
. en non anus (fays Cicero *) ne * 
| PRs aut juriſperiti efe, aut diſerti,” 


This difficulty of acquiring legal learning, 


however great in general, muſt be confeſſed 
to be particularly enhanced among a people | 
that have, like this nation, been long civi- 
lized; where new ſpecies and ſubjects of 
property have been deviſed, and gradually 
regulated by new principles of deciſion; 

where litigated queſtions, involved in their 
oircumſtances, and not eaſy; even to be 
2 — ine — 


ners in different ages e a it ne 
— fully to underſtand eee —4 
nicipal inſtitutions, to trace 4 
8 enn and | £1 


bee e and bon neveary to: i. . 
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A ank 1 Wenns 8 1275 
5 nes, iS a error, ac 
| pncommon” amongſt. men unſkilled in this 
— ideas of reaſot 


1 ſenſe as the teſt of What the 


n Fe n oughit to be. In this they Way 
Kancy>/themſelves ſopported by dhe follow- 

wo of En — ap Na 
ee is 5 meant, the canker 


mity of the lam to the rational judgment 
| are pe Pa as are well verſed in the 


dge o ies 4 mano dhe. moſt 


W l 1 ge of th mains 


bor diſcuffion. and of the conſequennes which 
is determination might involve, by ſhaking 
and deranging the juridical ſyſtem. It muſt 


be remembered, how great a part of mu- 


moms law e of ge —_— 
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having little or no original canuerlof wien 
the principles of natural law and abftra@ 
juſtiee; eſtabliſhed at: firſt arbitrarily, be- 
cauſe" it was neceſſiry- they ſhould be in 
ſome way ſettled, and adhered to afterwards 
for the ſake of uniformity of deciſion, which 
the welfare of the community mms. 
is in civil life rules of ꝓroperty muſt be in- 
ſtitutod, they muſt- alſo be permanent and 
ſtable; there muſt be no: claſſiing of deter- 
minations, con cConfeque _ an ates | £ 
muſt be known and ur : 
therefore no ſtudy, mhich —— 
nions are more to be avoided than in that 
of the munidipal law. Thus Barbeyrac'*' 
admoniſhes, ommnis abfit in judicundo pros) 
1 3 Veen ben ee, 


1 ä e 
and reſttiction; and the greateſt Ar 


only can reaſonably and juſtly reaſſums'® 
deciſiveneſs of judgment. For this ſcien 
_ e eee 0 eee varies 
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io be known perfectly, though men of ſupe- 
rior abilities accompliſh the taſk more ex- 
n than others, and thoſe of quick 

erception more een ur the de 


* * 4 41 fo 4g 


lavy'of tholo parts of the dee 
Fon before alluded. to as of / poſitive -inſtitu- 
tion, ſuch for inſtance as the properties of 
intailed eſtates, and of eſtates in which 
there fubſiſts a joint me contemporary 
ownerſhip, are wholly anadapted : to rouſe 
the mind, and of courſe make little ĩmprec. 
ſion on the memory. Several legal prin- 
dein of this claſs are much eaſier to be 
underſtood than 2 embered; Thee ra- 


mene bent the "rudy: ofa ent FY 
e dye ue we das a period in liſe. 
The memory in young minds is thought 
moſt tenacious: and therefore an early * 
miliarity with legal ideas and legal languag 
. Nan. 1 —— of time and labour, and. 
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; a eee 8 wank S 
is, not to rely on authorities a8 they 2 — | 
quoted, but, as opportutity ſexves,” to haus 
recourſe, tot the otiginal : by which means 
the ſubject may be more | eafily. and more 

fully comprehended by, peruſing the context 
of the paſſages adduced, and Both the invo- 
luntaty errors and wilful miſrepreſentat ions 
of the tranſcribers may be amended. For 

_ waiters too often allege: citations to anſwer. ; 
their preſent, purpoſe, to coineide with their 
chain of thought, and ſometimes. to favours 
- prejudices, of - their 0 e ö _ 
mM IAC vi {onſ ſible. e eee 9 uy 
art ak einn iiur $237 Biker! 

Theſe 5 a Wor us wh mY 
MPa os > eter character juſtly due to 
"the, tres great abridgmegte of che Ie, 
That of Mr. Viner is the coſt copious, and 
is enriched With the publication of ſeveral 
determined caſes, either not at all, or, gene» 
rally ſpeaking, not ſo fully and accurately 
reported elſewhere. The work which paſſes 
der, the name of Becon's Abridgment, is,. 
more in the, ſtile. of diſſertation, the author 
; extracting, for the moſt part, from the caſes : 
alleged in the i what he takes to be 
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Gndert. 22 bs 5E Yamented;” that” the 
Works in general bf that eminent” 2 
whoſe Fearoing and Senius are fo Hip | 
edly ' eftecmed, ſhould not {ow | 
celved fore of the Unt labor before their 
public appearance. Laſtiy, the Digeſt of 
Lord Chief Baton Comynd defetves, 15 "be 
mentioned wirkt particular encomfus. Tir 
this admirable Collection, the uſual m@&hod 
purſned ef conveying the doctrine on any 
ſubject, is, to ſet down a genera poſttion, Mn, . 
then to illaſtrate it by examples, and finally. 5 
to reſtrain it by exceptions ; - all which is 
dane with remarkable clearneſs an coheiſe⸗ 
nels of expreſſion, Ani the information de- 
fired is ſeldom long ſought after, or iti van. 
Theſe abridsments" are fo be chnſidered as 
books of ces or general indexes, *nd not 

to bo quoted in courts, except wen they give | 
an account of the date and ſubſtance'of an 


| a cafe; but recourſe. proven be had to 
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5 The ee of this diſcourſe. now hands we 4 


to ſpeak of the profeſſion of an advocate; 
an employment or ſituation Which in Rome 
was frequently aſſumed by the greateſt men Aj 
iin the commonwealth; and which (if it hang 
In; any meaſure abated of its extrinſic dig 4 
nity and repute) hath ſtill (as Donati in- 
ſits), the eſſential characters of hohour an- 
nexed to functions, which in their nature 
imply the uſe of the firſt, qualiges, e 
mind, and of the chief virtues, Of, the hearth. 
It is treated as 4 ſplendid diſtinQion. of. the 
Roman Advocates, that they accepted, N J 
pecuniary; reward; for their; conduct and der:̃ 
rares l bird was e yok 4 
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 ſervient- to the pürpoſes of 8 Me: 
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15 The credit of che profeſſion i is not e 9 

ben to a very high pitch, in the fpeech: 5 to * 
. inthe falling 
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od, -and the favour of the people ecnſed to 
the diſpoſer of preferments, 
me Roman lawyers, | grown perfidious and 


due, under the ſpecious- name znd thin 


pPiretert of bonorurium; not only actepted 


neceſfaty to be reftrained by a public de- 
cee * of the Emperor in the Foley 'which 


Preribed ten ſeſterors as the higheſt limit 


of pecutſiiry- omnpenfation. Yet the idea, 
chat the 1 an advouate was 
— — neree 
adopted, like ſeveral othe 0. 

| Sxpteiots of the Civilians, ito 


cerned, from individuals, if their benefit is 


conſulted by- the perſon employed. Thus 
in the moſt the 
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Fits, bat the largeneſs of them was found 
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civil- and; Hanley: officers: of government, 
efiaſtics *, and with like reaſon lawyer, 
1 without diſparagement receivr 4 fair 
profit, as the fruit of thoſt 6 * 
to . they have devoted their at- 
tention. ni! ot oat ve 090 fit's Fran FTW | 
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unfavourable an opinion of his: client's caſo, 
nds too, precipitately, deſert it, through a 
of incurring the 
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As 1 aa 49 rain <conſtitu- 
tions are much incorporated with the mu- 
ajcipal-law, the oath of the advocates is 
only: general, faithfully to perform the du- 
ties of their function; which ſalemnity, with 
© ds) of civil and. canon 


æequiſita conditions of practiſuig in the 


Courts of that kingdom f. Caſes certainly 
A nay. ar ariſe, i In which it 18. becoming in an 


to decline. any further conteſt; but 


| even” this principle, through a mixture of 


unſkilfulneſs and a ſcrupulous. tener mieht 
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e ene is puniſhable by a very antient fta- 


tute ; Which Lord Coke f aſeribes to the 


tricks An ſhifts "that had been uſed in the 


RR 


preceding reign, "eſpecially in favour of great 
men: and we meet, in a book of authority Fs 


with an indictment grounded, as it appears, 
wholly on the common law (that is, without 


the aid of any ſtatute to ſupport it) againſt a 


<onnſellor for taking/feey'on” both fes, amd 
betras gl his een Saut OTE * 
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fallions. af law ar phyſic *. Rut for ſeveral 
reigas aſtor the Conqueſt, churchmen fre- 
| F 
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3 tis dbſoeved by Forteſcue 1. eee 
in municipal law are m in no e 
4 Grinone- Joey been — many 
__ ages, beſides the different rank, which the 
king may appoint by office, or patent of pre- 
oedence. A barriſter is ſo conſtituted in one 
of the four inns of court; by which he is 
intitled, and compellable || when required 
by a enen Judicature, to defend the 
cauſes of others; and being thus conſidered | 
28 ſupporting a —— known: ſtation. in 
the commonwealth, ſeems to add to his geal 
importance. A ſerjeant is created by. virtue 
of the king's mandatory writ with divers 
Somalis 20d e tak * anon 
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office, nd unlike that impaſed on 1 I 
cates: of Rome. Lord Coks * mentions . 

name ſeveral learned harriſterg, who, in the 

reign of Henry the Fiſth, notwithſtanding 
the king's, writ, neglected and refuſed. out 
of diſfidence as it ſeems, to aſſume this ſu- 

perior degree of ſotjeant, till they ware an- 
1 Nr A a necelbry 
quali cation to practige, bath orders af ad- 
vocates are required te take the oaths and + 
ſubſcribe-the.deglarations for the ſegyrity of 
the, government, and again the . * 
trine of tranſubſtantiation, e en 
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together: with other conſiderations, has of 
nate years induced many af our Engliſh juriſts 


to vr" their ſtudies. more e to _ 
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bau alienating or incumbering eſtates, 
and in ſecuring them according to limita- ] 
tions to be governed by future contingen- A 
ies, either * deviſe or ahorwile, * * 
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uſed in conveyancing, are! Te pou 


diſſembled, that 9 f as our ee 
run out into ſuch nice refinements; ſuch 


tible webs of artificial ſophiſtry, as might 


perhaps ſuggeſt, to any but an Engliſh 
lawyer, an idea of ludicrous puerility. In 
framing laws de novo for a people, where 
contingent. remainders and collateral - war- 
Dies had never yet been mentioneg, it 


would be very ſuperfluous to tranſcribe into 


their code ſome of thoſe complex rules, © 


| Which here abſolutely govern the title to 
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eſtates. But in proceſs of time all civil in- 
ſtitutions of the merely poſitive, kind un- 


avoidably acquire ſimilar excreſcences. In 
England, opulence and liberty, and a va- 
riety of other cauſes (as our juridical hiſtory 
informs N have conſpired to the ſame ef- 

fe. 
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ect. We may be better re 


diſappointment) in truth eee 


nal proſecutions. It is impoſſible in any 
degree to merit the character of an Engliſh 
lawyer, without | ſome acquaintance” with 
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ee and for the beſt advantage of the 
client, the ſeveral a of a plaintiff or 


defendant, which are put upon record be- 

fore the trlal, belongs to ſpecial -pleaders; | 
who have the conduct of actions at law, be- 5 

fore they come to public hearing; and who 


are alike converſant with the forms of in- 
dictments and other proceedings in crimi- 


the doctrines of ſpecial pleading ; a ſcience 
which hath always been ſpoken - of wit! 


high encomiums by the greateſt proficients 


1 * e A competent degree of 
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;rifetmation/in'this: branch of ſtudy gives an 


inſight into the meaning of dauſes, clothed 
with the neceffary language of records; and 


may perhaps not unaptly be compared to 
the uſefulneſs of anatomical ſkill in the 


medical profeſſion. It brings litigations to 
a ſingle point, not pregnant with, or divi- 
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ſible into two or more propoſitions; in 


which reſpect it may be conſidered as a 


E logic, of real benefit and import- 


ance. Another genuine uſe of this ſcience . 
is, that the antiently approved and highly ac- 
curate language of ſpecial pleading often fur- 


niſhes an argument to demonſtrate what the 


lav is; and e to — its ee wa 
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0 Laſtly, Se to the! Ms "7 
the common law, there are bre who pre- 


pare bills, anſwers, exceptions, pleas, demur- 


ters, and interrogatories, in courts of equity. 


J 0 underſtand the various kinds of - bills, 
defence to them, requires a 


and the proper 
conſiderable degree of general profeſſional 
knowledge, and alſo a ſtudious inveſtiga- 


tion of this particular ſubject. In reſpect 
alſo even to the formal language of theſe N 
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as Cicero'* did on Sca: 
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may ſave much time and labour, and pre- 
vent too daring a deviation from the idio- 
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% acquire - den in . ins nem 
branches of the profeſſion, it has of late 
years been very uſual for the young ſtu- 


dent to get himſelf admitted to, and ex- 


ſineſs carried on by ſome eminent praQi- 
tioner; where be may as conſtantly. attend, 
vola, whom he was 
brought to by his father at an early age for 
the ſame propoſed aten g infiru@tion in 
* r his ene ee 
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* mould b n be e led to difvainſy 


of the inſtitution eſtabliſhed in this univer- 


fity-as a help to legal education, by a wiſe 
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| cure and advange or it has been fully and 

elegantly diſcuſſed by the celebrated Com- 
mentator on the laws of England. It may 
not be improper to ſubjoin, that probably 
ſome _ might be derived from the 
Vinerian Lectures, even under their preſent | 
conduct, if it were only to habituate the 
minds of the audience to oral inſtruction on 
legal ſubjects, and to induce them, at their 
earlieſt leiſure, as a proper juridical exerciſe, 
to digeſt the brief notes, which it may be 
thought worth while to "Gy ee e p en. 

e as and _ 4 3131 


1 wy methodical diſſertations « on * Bog 

n errors are perhaps inevitable: and 
caution will often ſuggeſt a guarded doubt- 
fulneſs of expreſſion. A difinitive certainty 
of knowledge, in a great variety of legal 
topics, is hardly to be expected from the 
ntatuteſt proficient, with all the aid of 
practical experience. It is ſomething to 
prepare the ſtudent for greater profeſional 
attainments, and to familiarize his mind te 
the ſubjects of his ſtudies, in a manner pro- 
perly didactic, and fitted to ſtrike or pleuſe 
the attention; * he _ be thought to have 


ys. made 
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made no . progreſs, who' can 
himſelf duly inveſtigate, or with tolerable 
readineſs underſtand others who treat of, the 


er points of law. 8 2 thay PTY 5 e 7 a 
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e ee of thoſe ea Com- 
mentaries, which firſt: did honour to this 
ene and in, ae ee | {objec 18 


vndouhtediy has aſſiſted the labours of every 
ſtudant of Shoes and I may add (not 
witha view to condolence, but in the way 
of apalogy) that Aae perhaps equalzuin- 
_ creaſed the difficulties attending the pro- 
feſſot s office I truſt, therefore, When any 
thing in theſe Lectures appears trite or un- 
inſorming, that my auditors; will call to 
mind the nature and weight of the under- 
taking, and the neceſſity of occaſſonally an- 
ttoducing ſuch obvious matter; when any 
thing is obſcure, that they will give me an 
opportunity of attempting to explain it in 
converſation; and when there happens to be 
2 any uſeful knowledge or improv- 

ing ſuggeſtion, that they will embrace it to 
l wk on nantes. fr e eee of 
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The work juſt - alluded to is ſo complete 
4 repoſitory of rudimental knov | 
it is not eaſy for a ſuoceſſor in mr | 
function to enter more minutely into any 
legal ſubject, ſo as to be intelligible to a 

young auditor, without either repeating in a 
different method and expreſſion, or elle. 
ſuppoſing him acquainted with the-elemen- 
tary-learning therein contained. The: lat- 
ter: would be an awkward and inelegant 
courſe :to be purſued : and as to 
ſuch matters as may be read at leifure in 
that excellent | compilation, I fhall in the 
enſuing Lectures very ſtudiouſſy avoid, aa 
much as Poffihle, any ſuperfluous recital of 

that kind; endeav g for the moſt part 
to male y obſervations. ſo: far ſuppla- 
mental to thoſe Commentaries, as not un- 
neceſſarily to contain the very points therein 
expreſſed; preferring uſe to ornament, ata 
adopting a plan leſs regular perhaps, leſa 
cntically methodical, than might have brenn 
followed if that publication had newer ap- 
peared- A varied diſtribution of the fame | 
ſubject, though not ſo grace ally arranged:as 
a former one, may not be without its urg 
as A ne «a in a new point of uviews 
though 
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though they may appear ar leſs elegan | t and 


becoming, may yet diſcover properties nat 
before ſeen. or noticed. | Regard was to be 


had to the inſertion of ſuch; particulars, in 
ſuch a method, as might beſt engage the 
attentiveneſs and the memory of the au- 
dience.. What I therefore propoſe, and anxi- 


ouſly wiſh to accompliſn, is that theſe 


Lectures may not be | wholly unproſitable 
to thoſe who are well acquainted with Sir 
William Blackſtone's work, becauſe every 


Rudeat may make himſelf acquainted with 


it. But at the ſame time it would be very 


improper, for many reaſons, to conclude 


that every ſtudent, before his attendance 


here, has actually peruſed that work' with 
ſuffioient care and aſſiduity, not only in a 


competent degree to underſtand, but alſd 


10 remember its contents. t will therefort 


be neceſſury, upon every ſubject, to- bt 
forth ſo much rudimentab or elementary 


doctrine, by way of definition, diſtinction, 
or general principle, as may give an air of 


ible: to him who it nut 
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luctance, to mention the ſame things as 
may in ſubſtance be read in di vers juridical 


authors of the methodical kind. But even 
here a difference of expreſſion may perhaps 
ſerve to elucidate” and explain the princi- 


ples laid down, or to implant them better 
in the memory. There may be ſome uſe 
even itt barely ſelecting and repeating things | 
worthieſt of being known and kept in re- 
membrance, of the moſt importance and 


moſt general uſe. I muſt add, that with- 
out tecurring to the elementary rudiments 


of the law, as heads under which the par- 


ticular doctrines to be delivered may be di- 
tributed; it would be impoſſible to main- 


tain any ſymmetry or order; which eſſen- 


tially recommend all works of induſtry an and 


ail. Laſtly, in a ſtudy fo difficult at the 
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ſame time, and ſo important, as that of the 
Jaws of England, any help or aſſiſtance, how- 
ever Fe | is VOIP" to ſonie 2 0 1 
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"fron which the Inſtitutes. of Juſtinian 2 

| have taught us, and which appears to 3 

me the moſt clear,” and analytically juſt ; 4 

conſidering our laws, firſt, as referred. to / 38 

| Perſons, or the ſeveral” © capacities of men = 
1 civil life; ſecondly, as referred 0 2 
| Things or Froperty; 5 and, thirdly, treating 4 


of Attions. | 1 1 ; J 7G a Fit 
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es eat relation, . | in "which the mem- * 
| 1 of civil ſociety ſtand to each other, 
is that K. vernors or magiſtrates, and i 


. J fubjets. kinds, of magiſtracy or civil — 

| 88 05 as Wwe ' have before ſeen inan 
6 third of theſe preliminary diſcourſes, 

be properly referred to. three kinds, legiſ- "2 

Mota executive, and. judicial, or the diſl- 2 


"tint powers of enaQing, executing, . anc ] 

$65 interpreting laws. J ſhall therefore, under 5 
„te firſt head or diviſion of the laws, as 4 
. "referred . to perſons, firſt fi peak hiſtoric: | A 
7 Es the, eſtabliſhment. of e an F 
. * conftituent N and oollective ca- 1 
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_ pacity- of the parliament ; hers Cody; of the 
| king, or ſupreme executive magiſtrate; and; 
5 hirdiy, of courts of judicature. In treat- 
ing of juriſdictions, I ſhall firſt confider the 
© courts that proceed accbrding te the gene- E 
ral laws of the land (which account it is 
impoſſible to omit, _cdnfiſtently with any 
£ e to order, though it muſt indeed 
chiefly contain obvious matters); next, 
e that are allowed to govern them- 
5 ſelves by a peculiar ſyſtem, as the civil, 
935 eccleſiaſtical, maritime, and foreſt laws ; 
 * then! I ſhall endeavour to trace the origin 
and nature of the Chancellor's office” and 
court, and ſhall' fpeak of courts of equity | 
in general; and nk ſhall diſcuſs the . 
civil juriſdiction of the Lords in parlia- 
- ment, as a court of appeal from inferior 
tribunals both of law and equity. Aſter 
this account of courts, I ſhall treat of di- 
vers magiſtrates, both of the judicial, aud 
exeeutive or miniſterial kind, beginning 
with ſome of the great | officers of | ſtate. 
Having thus ſpoken of the ſeveral | kinds 
of dominion, or perfons governing, we- myſt 4 
_ -next contemplate the body of the people 15 
. This will lead us e 
3 | | | fider 
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ſider the clergy, having before treated of 
thoſe among them who have judicial aus 


thority, under the title of eccleſiaſtical. ju- 


riſdictions. This account of the clerical | 
order. will introduce a detail. of the legal 
eſtabliſhment of the national religion. 1 
ſhall afterwards diſcourſe. of the fate of - 
perſons (a phraſe taken from the Roman 
ail Jaw) under which. I ſhall include the 
legal effects of certain diſtinctions, conſiſt 
ing chiefly in diſabilities, as of infants and 
others. I ſhall then conſider perſons in 
their private, domeſtic relations ; and ſhall” 
conclude this firſt general divifion, con- 
cerning the laws as referred to Perſons, 
with an account of corporations, to Rnd 


an | artificial Flehen is 8 + "0 
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by . end 7 4iviſion, e 
the laws as referred to Things or 

W L ſhall purſue the great diſtinc- 

tion which our municipal inſtitutions have. 
made, and which in all parts of them is 
ſo ſtrongly marked, between real and per- 
ſonal eſtate. Under the title of Real Eſtates, 
I ſhall firſt ſpeak of the quantity of intereſt 
n 5 nad. of the ddp by Which 
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dach intereſt may be holden ; thirdly, of in- 
hereditaments, and more particu- 
dai of tithes ; fourthly, of the joint and 
contemporary ownerſhip of eſtates; fifthly, 


bk eſtates upon condition, more eſpecially | 


of mortgages; ; fixthly, of eſtates in poſſeſ- 
ſion, and in expectancy, as remainders veſted 
and contingent, and executory deviſes; and 

laſtly, of the title to eſtates, by deed, by 
matter of record, and by deviſe. Under the 
title of Perſonal Eſtate or Property, 1 ſhall 
firſt mention various means of acquiring it, 


in a conciſe and curſory manner, becauſe 


theſe ſubjects are treated of fo clearly and 
fully by Sir William Blackſtone, that it 


f would be difficult to make any very uſeful 


addition to his account of them; but, 
* I ſhall allot a whole Lecture to the 
conſideration of captures at ſea, becauſe J 
| know not where the doarines relating to 
them are brought together and digeſted into 


any methodical order, and becauſe they 
merit attention, though they rarely have 


much dependence on municipal law ſtriciy 
ſo called, and not conſidered as compre- 
hending the law of nations: after which, 
4 ſhall conclude this ſecond. general divi- 
ſion 
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fic on with ſpeaking. of the title to perſonal 
Property by teſtament, and. wed ſucceſſion in 


IT af inteſtacy. 
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The third ka head « or dil, con- 8 
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cerning Actions, will ſubdivide them into 


criminal proſecutions, private civil actions, 
and ſuits. in courts of equity. Under the 
firſt of - theſe titles I ſhall begin our entrance 
into! the forum contentioſum with a ſhort con- 
ſideration of puniſhments in general, and of 
the more - general ; claſſes of temporal of 
fences, hens the definitions of crimes are 
readily met with in many books, and it is 
inconſiſtent with my general deſign to be 
ah prolix on this ſubject; which is more eaſily | 
l comprehended, and leſs in need of elucida- 
tion, than moſt other paris of. our law, and 
is beſides ſo happily. digeſted and illuſtrated 
in that valuable work, Serjeant Hawkins's _ 
Pleas of the Crown. I. ſhall then ſpeak of 
offences againſt the eſtabliſhed religion, and 
of the laws relating to the nonconformity of 
5 the Roman Catholics and Proteſtant Diſſen- 

5 ters. The modes of criminal proſecution 

will afterwards come into conſideration. 

Here I ſhall take a tranſient view of the 


Jaws; 
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lays in this reſpect of ſome other countries ; 
and ſhall then treat firſt of indictments, ſe- 
condly of informations, thirdly of appeals, 
foufthly of trials by the peers of the realm, 
fiſthly of parliamentary impeachments, and | 
laſtly of bills of attainder, and of pains and EA 
penalties : in which Lecture the moral fitneſs 
: * ſuch leg iſlative judgments will be diſ- 
cuſſed. 1 755 the title of Private Civil 
Actions, I ſhall firſt conſider real, and ſe- 
condly mixed adions. Then .I ſhall give 
4 ſome account of the altercations upon record 
. in perſonal actions, and ſhall attempt to elu- 
F  . cidate in ſome meaſure the rational founda- 
tion of the rules of ſpecial pleading. * In the 
following Lectures I ſhall treat of various 
. kinds of perſonal actions, ariſing ex contracta, 
or ex delicto, or founded on real or implied 
force and violence. Under the head of Wi... 
ons of Aſſumpfit, J ſhall take occaſion to | 
ſpeak of divers writings or inſtruments, in 
which that form of ſuit is to be uſed, parti: 
cularly. policies of inſurance; and in treating 
of Actions of Replevin, I ſhall introduce 
ſome remarks. on the doctrine of diſtreſſes. 
Under the head of Evidence, I ſhall firſt 
ok of the a rs and credibility of 
; witneſſes, 


Fg 
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witneſſes, and ſecondly of the admiſſibility of 


various kinds of written proof; and ſhall 


_ conclude the title of Private Civil Adions, ; 

with remarks on the incidents previous to, at, 
and after, trials by jury, The laſt title is 
that of Suits in Courts of Equity. This will 
lead ms firſt to ſpeak of the practical pro- 


ceedings in thoſe courts, and ſecondly of 
ſuch matters as are moſt frequently brought, 


or moſt peculiarly. appropriated, to equitable 


juriſdictions; as firſt, the granting of injunc- 
- tions; ſecondly, the performance or reſcind- 


ing of agreements, whether affected by the 


ſtatute of frauds or otherwiſe; and laſtly, 
cauſes of the teſtamentary kind, which will 
Ake ne en of our e 
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